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August 12, 1987 

Governor's Committee on Public 
Records and Privacy Laws 

P. o. Box 541 
Honolulu, Hawaii 96809 

Dear Committee Me~bers: 

ROBERT A. ALM 

DIRECTOR 
C0MM1SSWlNEA o, SECURITIES 

SUSAN OOYLE 

O(PUfY DIRECTOR 

The Department of Comr:1erce and consumer Affairs has been one 
of the most active participants in the controversy over the 
application of Hawaii's public records and privacy laws. This 
participation has almost always taken the form of asserting 
privacy interests in resisting disclosure of various records. 
And while the Department has to date been sustained in every 
challenge which has been taken to the courts, the experience has 
not left either the Department or the public with a sense of 
great satisfaction. 

Unlike some others, however, I do not share the view that 
this situation is simply the result of restrictive legal 
interpretation. While such a view is comforting in the sense 
that it holds out a prospect of instant change through 
reinterpretation, it also represents a danger in that it diverts 
attention from the need to remedy the legal foundation for the 
handling of government records. The current public records and 
p~ivacy laws are the cause of the difficult situation in which 
we all find ourselves today and there is simply no substitute 
for a substantial and dramatic revision of those laws. 

The primary change that the Department believes needs to be 
made is to change the focus of the laws frrnn an examination of 
one attribute of a record (whether it contains information about 
a person) to an examination of the type of record involved and 
whether that type of record should be public. 

I 
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The following discussion about the Department assumes that 
the current structural framework of these laws will be changed 
and instead focuses on the type of record involved. 

There are a number of specific issues involving records 
which arise in the course of the Department's work. (Many other 
records are handled with little or no controversy or dispute and 
will not be discussed.) The records and issues to be discussed 
are the following: 

1. Application files for licenses; 

2. Records of complaints filed; 

3. Investigation files and reports; 

4. Attorney work product; 

5. Settlement agreements; 

6. Examination materials; 

7. Proprietary information and trade secrets; 

8. Division of Financial Institutions files; 

9. Donor lists at the Hawaii Public Broadcasting 
Authority; and 

10. Prospective application of changes made to the records 
laws. 

Application files have traditionally been held to involve 
strong privacy interests. Even before the adoption of Chapter 
92E, Hawaii Revised Statutes ("HRS"), applications were held not 
to be public record. See Attorney General Opinion No. 75-7 
which relies directly on the legislative history of the public 
records provision. Standing committee Report No. 594 
(Judiciary), 1959 House Journal, p. 797. There are some who 
believe that this should change and that such records should be 
open to public inspection. The Department, however, believes 
that the current law is appropriate and that these records 
should remain confidential. 
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The process of licensure involves the verification by the 
Department, and in some cases by a board or commission, that a 
person possesses the required qualifications to engage in a 
particular profession or vocation. These qualifications are 
usually established by statute and involve such things as 
education, experience, and financial capacity. Many of these 
can only be demonstrated bY revealing very personal information 
about the applicant. Examples include financial statements; 
credit reports; experience affidavits or statements (which may 
include such items as wages earned, hours worked, quality of 
work, commissions, etc.); medical reports and clearances; 
franchise agreements; lines of credit; military discharges; and 
lease agreements. 

What needs to be carefully considered is whether the ability 
to engage in a profession or trade in this State should be 
conditioned on not only meeting a usually stringent set of 
conditions but also on having a great deal of personal 
information about oneself placed into the public record. The 
Department does not believe that the public disclosure of such 
information should be a condition of being a physician or a 
dentist or a contractor or a massage therapist and so on in this 
State. 

The Department maintains records of complaints filed by 
consumers against licensees. These files are handled by the 
Regulated Industries Complaints Office and contain information 
on all complaints filed and the disposition of those 
complaints. At this point, only information about closed 
complaints is released. This does, however, pose problems 
especially in cases where there are multiple complaints about 
the same individual but none has yet been resolved. In such 
cases, a consumer inquiry would meet with a negative response as 
to complaints even though the Department might feel that a 
warning to consumers is in order. A standard which would allow 
for a balance of interests could make a substantial difference 
in such cases. 

In the course of looking into complaints filed by consumers 
or on the Department's own motion, investigative files are 
created and investigation reports written. Both the files and 
reports contain a substantial variety of information ranging 
from uninformed gossip to direct physical evidence. All 
material submitted or acquired is evaluated and the disposition 
of the case depends upon that evaluation. It is, therefore, 
essential that the file and report contain all raw data 
collected as well as a candid review of that data. As a result, 

3 
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there is substantial concern about allowing access to the 
information contained in the files and report. Further there is 
concern about the compromising of sources or potential sources 
of infornation if their names and participation in cases are 
revealed. Like criminal law enforcement records, civil or 
administrative law enforcement records need to be kept 
substantially confidential. 

There is a significant level of legal work done in the 
Department by the Attorney General's Office representing various 
divisions and by the Department's own Staff Attorneys. 
Regardless of what decision is made as to the withholding of 
other records during litigation, the Department believes that 
the attorney's own notes and records must remain confidential. 
Essentially, the attorney work product rule (taken from the law 
of evidence) needs to be recognized as a component of the larger 
issue of government records. 

In resolving consumer complaints, the Department frequently 
enters into various kinds of •settlement agreements• or similar 
dispositions of cases. If these dispositions must be approved 
by some authority within the Department, the agreement is likely 
to become a matter of public record. On the other hand, some of 
the dispositions need not receive any other approvals and the 
attorneys for the licensees involved often seek to have the 
agreements kept confidential. 

Under the current law which keys on the presence of 
information about a person, a settlement agreement which 
involves an individual can probably be kept confidential. That 
issue is currently on appeal at the Hawaii Supreme Court after 
the Circuit Court held such an agreement to be confidential. 
Attachment A contains the record of the case in the courts. 

If, however, the presence of a person's name were no longer 
the critical issue, or if all dispositions are specifically made 
public, then this issue could be resolved in favor of public 
release of this material. 

Examination materials used in the licensing process must 
remain confidential if there is to be any validity whatsoever to 
the testing process. Those who wish to appeal specific 
examination results have been able to do so without compromising 
the examination ~aterials and no one else should be permitted 
any type of access to these materials. 

j 
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Proprietary information and trade secrets are occasionally 
shared with the Department, most likely with the Division of 
Consumer Advocacy (in public utilities cases) or with the Cable 
Television Division. This issue will be discussed with the 
Committee in more detail by others but the Department believes 
that this material should be protected to the greatest extent 
possible. 

The records of the Division of Financial Institutions have 
been the subject of some discussion during the course of the 
Committee's work. Under current law (Section 401-14, HRS), the 
Division's records are required to be kept confidential except 
for the release of composite material. The Division may also, 
of course, cooperate and share information with other agencies 
in the course of its work. The Department believes that this 
treatment is appropriate and believes that current law should be 
retained. Not only is confidentiality essential to being able 
to work with federal agencies, it also is imperative if we are 
to get all the necessary information from the regulated 
institutions and if we are to supervise those institutions in a 
spirit of candor and cooperation. 

The list of donors who give to the Hawaii Public Television 
Authority (HPBA) should be confidential. Those who specifically 
underwrite a particular program must, under federal law, be so 
identified by the Authority. On the other hand, the individual 
donor is not required to be identified and the Department does 
not believe they should be on an available list. There is no 
public interest to be served by such disclosure. 

The public television donor is a precious commodity and 
everything possible should be done to avoid losing that donor. 
The public interest is served by achieving the highest possible 
level of contribution. One potential way in which such donors 
might be lost is if their names were used in other solicitation 
efforts by people who secured the mailing list from HPBA. 

As a final comment, it is important that serious 
consideration be given to the issue of to what records any 
revision of the current law would apply. In other words, will 
the proposed revision apply prospectively or will it open~ 
records which had previously been closed? This is no small 
question especially to the degree that expectation of privacy is 
a valid point of view. In some cases, material was turned over 
to the government based to a substantial extent on the 
understanding that it would be held confidential. If the law 
now changes, do all of those prior understandings and 
expectations bec~ne inoperative? 
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In conclusion, I would urge that the current situation be 
viewed as a strong argument for major changes, and that any 
revision of the law in this area should seek to directly and 
specifically address as many of the specific concerns raised 
during the comment process as possible, 

RAA: kh 
Attachment 

Very truly yours, 

ROBERT A. ALM 
Di rector 

l 
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NO. 12094 

IN THE SUPREME COURT OF THE STATE OF HAWAII 

OCTOBER TERM, 1986 

PAINTING INDUSTRY OF ) 
HAWAII MARKET RECOVERY FUND, ) 

) 
Plaintiff-Appellant, ) 

) 
vs. ) 

) 
ROBERT A. ALM, DIRECTOR OF ) 
COMMERCE AND CONSUMER AFFAIRS; ) 
and THE STATE OF HAWAII, ) 

) 
Defendants-Appellees. ) 

) ________________ ) 

S.P. No. 86-0371 

APPEAL FROM THE ORDER 
GRANTING MOTION FOR 
RECONSIDERATION AND DENYING 
MOTION TO STRIKE, FILED 
MARCH 6, 1987 

CIRCUIT COURT OF THE 
FIRST CIRCUIT 

THE HONORABLE RICHARD Y.C. 
AU, Circuit Judge 

ANSWERING BRIEF 
OF DEFENDANTS-APPELLEES STATE OF HAWAII 

AND ROBERT A. ALM, DIRECTOR OF COMMERCE AND CONSUMER AFFAIRS 

I. JURISDICTIONAL STATEMENT 

Defendants-Appellees STATE OF HAWAII and ROBERT A. 

ALMl, Director of Commerce and Consumer Affairs, agree that 

this court has jurisdiction to hear this appeal pursuant to SS 

602-5 and 641-1, Hawaii Revised Statutes. 

1. Robert A. Alm succeeded Russel s. Nagata as Director of 
commerce and Consumer Affairs, State of Hawaii, during the 
pendency of this action, and is substituted in that capa
city pursuant to Rule 43(c)(l), Hawaii Rules of Appellate 
Procedure. 
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II. STATEMENT OF THE CASE 

Walter Oda filed a complaint with the Department of 

Commerce and Consumer Affairs (•occA•), alleging violations of 

wage-and-hour laws by Metropolitan Maintenance, Inc., a li

censed contractor. [R. 16, 18.2] 

The DCCA, Metropolitan Maintenance, and Metropolitan's 

Responsible Managing Employee, Donald Tagawa, subsequently 

entered into an agreement to settle the case. [R. 40.] A 

•part and parcel• of the settlement was that the agreement 

would not be made a matter of public record unless Metropolitan 

Maintenance or Donald Tagawa violated its terms. [R. 40.] 

The Plaintiff-Appellant brought this lawsuit against 

the State of Hawaii and the DCCA's Director (collectively re

ferred to hereafter as •the State•) to compel public disclosure 

of the agreement. [R. 1-2.] The Plaintiff-Appellant acknow

ledged that its interest in obtaining the agreement is simply 

that of a member of the general public. [R. 16: Transcript of 

Proceedings, October 9, 1986, pg. 3.] The State raised defen

ses under both Chapters 92 and 92E, Hawaii Revised Statutes. 

[R. 32-6.] 

2. References to the Record on Appeal are designated •R.• 
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The Circuit Court examined the agreement in camera and 

ordered disclosure, finding that: 

a. [The agreement] is a 'public record' in that 
it is a 'written ••• paper ••• of the State ••• 
which is the property thereof, and in or on which an 
entry has been made ••• , or which any public offi
cer or employee has received ••• for filing •• ', 
pursuant to Section 92-50, Hawaii Revised Statutes; 
and 

b. it does not contain information that affects 
the privacy rights of any individual and is there
fore not a 'personal record' under Chapters 92 and 
92E, Hawaii Revised Statutes*** [R. 45.] 

The State then moved for reconsideration of the dis

closure order on the ground that the court had not not fully 

applied the statutory analysis required by Chapters 92 and 

92E. [R. 46-8.] Based on the facts of this case, that 

analysis was divided into five discrete steps: 

STEP 1: Does the document fall within the general 

definition of a 'public record' set forth in 

S92-50, Hawaii Revised Statutes? 

If not, then disclosure is not permitted by Chapter 

92. (Proceed to Step 4 for chapter 92E analysis) If 

it falls within the definition, then--

3 
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STEP 2: Would disclosure of the document •invade the 

right of privacy of an individual•? 

(§92-50, Hawaii Revised Statutes.) 

If so, then disclosure is not permitted by Chapter 

92. (Proceed to Step 4 for Chapter 92E analysis) 

If it does not 'invade the right of privacy', then--

STEP 3: Do other state or 

the disclosure of 

federal statutes govern 

the document? (§92-51, 

Hawaii Revised Statutes.) 

This step requires a determination of the applica

bility of Chapter 92E, Hawaii Revised Statutes--

STEP 4: Does the document fall within the definition 

of a 'personal record' subject to protection 

under Chapter 92E, Hawaii Revised Statutes? 

(S92E-l, Hawaii Revised Statutes.) 

If it is not a 'personal record', Chapter 92E does 

not apply; 'public records' may be disclosed, and 

items which are not 'public records' cannot be 

disclosed. If it is a 'personal record', then--

4 
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STEP 5: Is the disclosure: (1) •to a duly author-

ized agent of the individual to whom [the 

item] pertains•, (2) of information •col

lected and maintained specifically for the 

purpose of creating a record available to 

the general public•, (3) expressly per-

mitted by statute, or (4) •pursuant to a 

showing of compelling circumstances 

affecting the health or 

individual•? 

Statutes.) 

(§92E-4, 

safety 

Hawaii 

of any 

Revised 

If so, the document may be disclosed. If not, then 

the agency is prohibited by Chapter 92E from 

disclosing the item to the general public. (~.) 

[R.51.) 

The court vacated its original order, ruling that the 

State was prohibited from disclosing the settlement agreement. 

[R. 100.J It held that: 

[] The document in question. • • is a 'personal 
record', as that term is defined in §92E-1(3), Hawaii 
Revisea Statutes (1980).3 

3. The 'personal record' definition was numbered §92E-1(3) in 
1980 Hawaii Sess. Laws, Ch. 226. The subsection 
designation was subsequently dropped by the Revisor of 
Statutes. see, 'Revision Note' following S92E-l in the 
1985 Hawair-- Revised Statutes replacement volume. 
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The 

[] None of the exceptions contained in S92E-4, Hawaii 
Revised Statutes (1980) applies to the settlement 
agreement. [R. 99-100.) 

Plaintiff-Appellant has appealed the granting of the 

State's Motion for Reconsideration. [R. 102-3.) 

III. STANDARD OF REVIEW 

The Circuit court made both findings of fact and con

clusions of law in determining the applicability of Chapters 92 

and 92E in this case. Findings of fact are subject to reversal 

only if they are •clearly erroneous•, while conclusions of law 

are •freely reviewable• by the appellate court. Molokoa 

Village Development company, Ltd. v. Kauai Electric company, 

Ltd., 60 Hawaii 582, 595-6, 593 P.2d 375, 384 (1979); Rule 

52(a), Hawaii Rules of Civil Procedure ['clearly erroneous' 

standard.] 

IV. COUNTERSTATEMENT OF QUESTION PRESENTED 

Question: Did the Circuit Court err in holding that 

the agreement between the DCCA, Donald Tagawa, and Metropolitan 

Maintenance, Inc. is not subject to disclosure to members of 

the general public under Chapters 92 and 92E, Hawaii Revised 

Statutes? 

6 
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V. ARGUMENT 

A. The settlement agreement which the Plaintiff 
-Appellant seeks may not be disclosed to the 
general public, based upon the five-step 
analysis mandated by Chapters 92 and 92E, 
Hawaii Revised Statutes. 

The statutory framework of Chapters 92 and 92E pro

vides a number of tests for determining whether information in 

the state's possession may be disclosed, depending upon the 

type of information sought and the identity of the person 

requesting access. The tests under Chapter 92 determine 

whether a record may be inspected by the general public without 

restriction. The tests under Chapter 92E determine whether 

access to a record (including those which meet the tests of 

Chapter 92) should be limited to those persons with a recog

nized interest in disclosure. 

In this particular case, five tests must be satisfied 

before the settlement agreement sought may be released to the 

Plaintiff-Appellant. These tests are: 

1. Does the document fall within the general 

definition of a 'public record' under §92-50, 

Hawaii Revised Statutes? 

7 



2. Is the agreement exempt from the definition of 

'public record' in S92-50 because disclosure 

would invade Donald Tagawa's right of privacy? 

3. Do other statutes potentially preclude the 

disclosure of the agreement? 

4. Is the agreement a 'personal record' subject to 

protection from disclosure under Chapter 92E? 

5. Is the Plaintiff-Appellant allowed to review the 

agreement pursuant to S92E-4, 

Statutes? 

Hawaii Revised 

The Plaintiff-Appellant's request for disclosure fails 

under each of these tests. Each step will be examined and 

applied in the following sections. 

STEP 1. Question: Does the document fall within 
the general definition of a 'public 
record' under §92-50, Hawaii Revised 
Statutes? 

Answer: No. 

A document which meets all of the disclosure require

ments of Chapter 92, Hawaii Revised Statutes, is open to public 
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view without any regard for the purpose of the inspection or 

the use to be made of the information obtained. (See, S92-51, 

Hawaii Revised Statutes (1975).) For that reason, Chapter 92 

severely restricts the types of documents which are subject to 

unlimited examination. 

S92-50, Hawaii Revised Statutes, is the starting point 

for determining whether information in the possession of the 

State is subject to unlimited disclosure as a 'public record'. 

A 'public record' is defined as: 

•[A]ny written or printed report, book or paper, 
map or plan of the State or of a county and their 
respective subdivisions and boards, which is the 
property thereof, and in or on which an entry has 
been made or is required to be made by law, or which 
any public officer or employee has received or is 
required to receive for filing, but shall not include 
records which invade the right of privacy of an 
individual.• (S92-50, Hawaii Revised Statutes 
(1975).) 

There is no dispute that the settlement agreement is a •paper• 

which is the property of the State. 

In order to meet rhe criteria of §92-50, however, the 

agreement must also have been: (1) one •in or on which an entry 

has been made or is required to be made by law•, or (2) 
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•received or [which a State official] is required to receive 

for filing•.4 (S92-50, Hawaii Revised Statutes.) 

The settlement agreement does not fall within either 

of these categories. Clearly, entries •required by law• are 

those which are mandated by a statute or regulation. For 

example, the Registrar of conveyances is required to make 

entries in certain records when deeds and instruments are 

presented for recordation. (SS 502-11, 502-12, 502-13, and 

502-14, Hawaii Revised Statutes (1984).) 

There is no statute or regulation which requires the 

DCCA to enter the terms of an informal settlement into a 

written agreement. Thus, the settlement agreement here does 

not contain entries 'required to be made by law.' 

The settlement agreement was also not received for 

•filing•. The verb •file• is used in other parts of the Hawaii 

4. In its original order permitting disclosure, the Circuit 
court found that the settlement agreement was a paper 
belonging to the State •in or on which an entry has been 
made ., or which any public officer or employee has 
received ••• for filing .•. [R. 45; See also, 
Transcript of Proceedings, October 9, 1986, pg. 4.] 
Although the original order was subsequently •vacated•, 
the court did not specifically reverse this finding in 
ruling upon the State's Motion for Reconsideration. [R. 
98-101.) 
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Revised Statutes to mean •[t]o deliver an instrument or other 

paper to the proper officer or official for the purpose of 

being kept on file by him as a matter of record and reference 

in the proper place.• (Black's Law Dictionary (5th ed. 1979), 

pg. 566.) Examples of this usage include the filing of 

campaign spending reports (S11-195(b), Hawaii Revised Statutes 

(1984)) and the filing of public meeting agenda (S92-7(b), 

Hawaii Revised Statutes (1985)). 

The term •filing• in §92-50, Hawaii Revised Statutes, 

should be given a meaning consistent with the definition of 

filing used in other parts of the Hawaii Revised Statutes. 

Agustin v. Dan Ostrow construction co., Inc., 64 Hawaii 80, 83, 

636 P.2d 1348, 1351 (1981). Applying this definition, there is 

no evidence that the settlement agreement was either filed or 

required to be received for filing. The agreement is therefore 

not a 'public record' under S92-50, Hawaii Revised Statutes.5 

5. Although the Circuit Court clearly erred by finding that 
the settlement terms were entered under a legal require
ment and that the agreement had been filed, the error was 
rendered harmless by the subsequent granting of the 
State's Motion for Reconsideration. 

11 



STEP 2. Question: Is 
the definition 
S92-50 because 
Donald Tagawa's 

Answer: Yes. 

the agreement exempt from 
of 'public record' in 
disclosure would invade 

right of privacy? 

Under §92-50, Hawaii Revised Statutes, •records which 

invade the right of privacy of an individual• are excluded from 

the definition of a 'public record 1 .6 Assuming that the set-

tlement agreement falls within the general definition of a 

'public record', the second step of the statutory analysis is 

to determine if its disclosure will constitute an invasion of 

Donald Tagawa's right of privacy. 

The term 'right of privacy of an individual' is not 

defined in Chapter 92. The legislative history of this 

proviso, however, may be used as an aid in determining the 

scope of information which the legislature intended to 

protect. Gakiya v. Hallmark Properties, Inc., 68 Hawaii~-' 

~' 722 P.2d 460, 463 (No. 11019, July 18, 1986). 

6. The Plaintiff-Appellant contends that the State •virtually 
conceded below that the Settlement was a public record•, 
citing the memorandum supporting the State's Motion for 
Reconsideration. [Opening Brief, pg. 18.J On the con
trary, the State did not concede the issue, specifically 
reserving its right to appeal the rulings previously made 
by the court under Chapter 92. [Transcript of Proceed
ings, February 6, 1987, pages 5-6.] 
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•your Committee intends that records which 
invade the right of privacy of a person should remain 
confidential. Among the list of records which the 
committee felt should remain confidential were exami
nations, public welfare lists, unemployment compensa
tion lists, application[s] for licenses and other 
similar records.• Standing Comm. Rpt. No. 594 (Judi
ciary), 1959 House Journal, pg. 797 [emphasis added].7 

The inclusion of applications for licenses among the 

government records which the legislature intended to shield 

from disclosure suggests that a high level of privacy protec

tion was intended. A review of the licensing statutes in force 

in 1959 shows that applications generally did not contain deep

ly private information about the applicant. 

For example, applicants for chiropractic licenses were 

required to demonstrate citizenship, residency, 'good moral 

character', proof of college attendance, and to submit a photo-

graph and photostats of diplomas. (S60-2, Revised Laws of 

Hawaii 1955 (1957).) Similarly, physicians were required to 

7. The operative language of §92-50, Hawaii Revised Statutes 
(1975) was first adopted in 1959. (1959 Hawaii Sess. 
Laws, Ch. 43, Sl(b) at pg. 30.) The recodification of the 
section (then known as §92-1, Hawaii Revised Statutes) by 
its repeal and simultaneous re-enactment as S92-50, Hawaii 
Revised Statutes (1975 Hawaii Sess. Laws, Ch. 166), has no 
substantive effect. lA N. Singer, Sutherland Statutory 
construction S23.28 (4th ed. 1985). 
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submit proof of citizenship, residency, 'good moral character', 

graduation from an accredited medical school, completion of an 

internship, and study of Hansen's disease. (S64-3(a)-(f), 

Revised Laws of Hawaii 1955 (1959).) Automobile license 

applicants were required to provide their name, date of birth, 

sex, occupation, addresses, and previous 

(Sl60-38, Revised Laws of Hawaii 1955.) 

license history. 

These statutory requirements show that the information 

obtained by the government through license applications would 

not be inherently embarrassing, and in fact contained informa

tion that most people would be proud to have disclosed (~, 

graduation from an institution of higher education). The 

common element of this information, however, is that it would 

not be readily available to the general public unless the 

applicant took steps to make the information known. 

courts have recognized that a privacy interest attach

es to government records •whenever information which reveals 

unique facts .•• is linked to an identifiable individual.• In 

re: Request of Rosier, 105 wash.2d 606, 717 P.2d 1353, 1358 

(1986)8. This standard should be applied to define the scope 

8. This standard is consistent with the scope of privacy 
afforded under Chapter 92E, Hawaii Revised Statutes. 
(S92E-l, Hawaii Revised Statutes (1980).) 
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of privacy under Chapter 92, except where the subject of the 

information has provided information under circumstances which 

would demonstrate a relinquishment of the privacy interest 

(~, by filing a deed at the Bureau of conveyances for public 

reference). 

In this case, the Circuit court had irrefuted evi

dence that a promise of confidentiality was a 'part and parcel' 

of the settlement agreement. [R. 40.] Donald Tagawa's privacy 

interest in the settlement terms was not waived, but instead 

was specifically reserved, taking the agreement outside the 

scope of 'public record' under chapter 92. 

The Plaintiff-Appellant argues that §92-50, Hawaii 

Revised Statutes, requires this Court to 'balance' the public's 

interest in disclosure of the agreement against Mr. Tagawa's 

privacy interests, with great weight being given to the disclo

sure interest. This argument rests heavily upon cases inter

preting the Federal Freedom of Information Act (•ForA•)(5 

u.s.c. S552) and several state public records laws. These 

cases, however, are inapplicable to the interpretation of 

§92-50, Hawaii Revised Statutes. 

In order for this court to consider rulings by other 

courts upon Federal and other states' statutes for the purpose 

15 
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of interpreting a Hawaii statute, there must be some demon

strable relationship between the foreign statute and the Hawaii 

language. (2A N. Singer, Sutherland Statutory Construction, 

S52.03 (4th ed. 1984).) •[s]tatutes having different histor-

ical origins and serving different purposes, even though both 

pertain to the same subject, have no interpretive relevance in 

regard to each other.• c,g., s52.01.) Hawaii's courts have 

carried this doctrine to the point of rejecting decisions on 

statutes Hawaii has copied, if those decisions vary from the 

•spirit or policy• of the Hawaii law. Wong v. Hawaiian scenic 

Tours, Ltd., 64 Hawaii 401, 405-6, 642 P.2d 930, 933 (1982). 

There is no legislative history or other evidence 

suggesting that the Hawaii 'invasion of privacy' proviso was 

drawn from any existing statute. (See, Standing comm. Rpt. No. 

594 (Judiciary), 1959 House Journal, pg. 797.) 

This particularly true with respect to the Federal 

Freedom of Information Act (•ForA•) privacy exemption, which 

was not enacted until eight years after the Hawaii law was 

adopted. (See, Pub. L. No. 90-23, 81 Stat. 54 (1967).) Fur-

ther, comparisons to the Federal FOIA are irrelevant since its 

language differs substantially from that in Chapter 92. For 

instance, the Federal FOIA explicitly requires that information 

be withheld only if it would result in a •clearly unwarranted 

invasion of privacy• (5 u.s.c. S552(b)(6)) or an •unwarranted 

invasion of privacy• (5 u.s.c. S552(b)(7)(C)) [emphasis added]. 
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The use of 'clearly unwarranted' to modify 'invasion 

of privacy' in 5 u.s.c. S552(b)(6) was •a clearly considered 

and significant determination• by Congress. Department of the 

Air Force v. Rose, 425 u.s. 352, 378 n. 16, 96 s.ct. 1592, 1607 

n. 16, 48 L.Ed.2d 11, 31 n. 16 (1976). It requires a balancing 

of the benefits of disclosure against the privacy rights in

volved. Heights Community Congress v. Veterans Administration, 

732 F.2d 526, 528 (6th Cir.), cert. denied, 469 u.s. 1034, 105 

s.ct. 506, 83 L.Ed.2d 398 (1984). In order to satisfy the 

'clearly unwarranted' standard, courts must ••tilt the balance 

[of disclosure interests against privacy interests} in favor of 

disclosure.•• Washington Post co. v. U.S. Department of Health 

and Human services, 690 F.2d 252, 261 (D.C. Cir. 1982) 

[brackets in original}. 

The subsequently-enacted 'unwarranted invasion of 

privacy' standard in 5 u.s.c. S552(b)(7)(C) has been inter

preted to either incorporate the 'clearly unwarranted' standard 

(Associated Dry Goods corp. v. National Labor Relations Board, 

455 F.Supp. 802, 814 (S.D. N.Y. 1978)) or to require a 

balancing of disclosure interests against a •serious invasion• 

of privacy (Alirez v. National Labor Relations Board, 676 F.2d 

423, 427 (10th Cir. 1982)). Unquestionably, the Federal FOIA's 

privacy exemptions are substantially different from the Hawaii 

17 
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standard, and cases based on the Federal FOIA are of no value 

in interpreting S92-SO, Hawaii Revised Statutes. 

The Plaintiff-Appellant's citations to cases ruling 

upon other states' 

able. Washington 

privacy exemptions are also distinguish

law (Wash. Rev. Code S42.17.260(1)) applies a 

statutory 'unreasonable invasion of personal privacy' stan

dard. (See, In re: Request of Rosier, 105 wash.2d 606, 717 

P.2d 1353, 1357 (1986).) The public records laws in Michigan 

(Mich. comp. Laws S15.243(l)(a)) and Texas (Tex. Civ. code Ann. 

tit. 6252-17a, S3(a)(2) (Vernon, 1985) impose a •clearly unwar

ranted invasion• standard. (See, State Employees Association 

v. Department of Management and Budget,~- Mich. , 404 

N.W.2d 606, 609 (1987); Hubert v. Harte-Hanks Texas Newspapers, 

l!!.£.:., 652 S.W.2d 546, 549 (Tex.App.3 1983).) 

The Connecticut FOIA •reflects a legislative intention 

to balance the public's right to know what its agencies are 

doingt with the governmental and private needs for confidenti

ality.• Wilson v. Freedom of Information Commission, 181 Conn. 

324, 435 A.2d 353, 357 (1980). This requires a balancing test 

to determine the scope of its 'invasion of privacy' exception. 

Judiciary Committee of the General Assembly v. Freedom of 

Information Commission, 39 conn. Supp. 176, 473 A.2d 1248, 

1252-3 (1983). 
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The Georgia case of Doe v. sears, 245 Ga. 83, 263 

s.E.2d 119, appeal dismissed, 446 u.s. 979, 100 s.ct. 2958, 64 

L.Ed.2d 836 (1980), turned on the question of whether the pub

lic housing tenants in question had waived their right to 

privacy in rental payment records altogether by failing to make 

payments. (263 S.E.2d at 122-3.) The Illinois case cited by 

the Plaintiff-Appellant was decided on the grounds that the 

financial information sought was governed by a constitutional 

provision requiring disclosure of public expenditures, and 

because the names of the welfare recipients which might be dis

covered through the disclosure were already in the public 

domain. Mid-America Television Company v. Peoria Housing 

Authority, 93 I11.App.3d 314, 417 N.E.2d 210, 211-4 (1981). 

Because of these differences, the cases cited by the 

Plaintiff-Appellant have no value in determining the intent of 

the Hawaii invasion-of-privacy exemption. Neither the language 

of S92-SO, Hawaii Revised Statutes, nor its legislative history 

suggests that a balancing of interests was envisioned as the 

method of determining whether a particular disclosure would 

•invade the privacy of an individual•. On the contrary, the 

legislature's stated intent that examinations, public welfare 

lists, unemployment compensation lists, applications for licen

ses and similar records would •remain confidential• without 

exception negates any suggestion that public disclosure 

19 
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interests are to be considered under this section. (See, 

Standing comm. Rpt. No. 594 (Judiciary), 1959 House Journal, 

pg. 797.) 

This is not to say that public disclosure interests 

are irrelevant under Hawaii law. Chapter 92E, Hawaii Revised 

Statutes, was created specifically to balance •freedom of 

information, which involves public access to public records, 

and information practices, which involves the confidentiality 

of personal records•. (Conference comm. Rpt. No. 56-80, 1980 

senate Journal, pg. 973.) The application of Chapter 92E to 

the settlement agreement is discussed in Steps 4 and 5, infra. 

STEP 3. Question: Do other statutes potentially 
preclude the disclosure of the agreement? 

Answer: Yes, Chapter 92E, Hawaii 
Revised Statutes. 

Assuming, arguendo, that the settlement agreement had 

fallen within the definition of a 'public record' in §92-50, 

Hawaii Revised statutes, the next step would be to determine if 

•public inspection of such records is in violation of any other 

state or federal law•. (§92-51, Hawaii Revised Statutes 

(1975).) 
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S92E-1, Hawaii Revised Statutes (1980), which defines 

the •personal records• to be governed by chapter 92E, specifi

cally includes •a 'public record', as defined under section 

92-50.• Thus, the analysis must turn to the applicability of 

Chapter 92E to the settlement agreement. 

STEP 4. Question: Is the agreement a 'personal 
record•. subject to protection from 
disclosure under Chapter 92E? 

Answer: Yes. 

Chapter 92E, Hawaii Revised Statutes, was enacted to: 

(1) allow an individual to gain access to his or her personal 

records; (2) allow the individual to amend or correct those 

records; and (3) •to secure the confidentiality of personal 

records.• (Conference Comm. Rpt. 56-80, 1980 senate Journal, 

pg. 97 3.) The law is specifically intended to implement the 

right of privacy incorporated into the 1978 Hawaii constitution 

(Article I, section 6).9 (1980 Hawaii Sess. Laws, ch. 226, pg. 

378.) 

9. The Plaintiff-Appellant argues that Chapter 92E, Hawaii 
Revised Statutes, should be restricted by the constitutional 
right-of-privacy provision. [Opening Brief, pages 15-6.] Even 
assuming that the constitutional privacy right is narrower than 
that created by Chapter 92E, there is nothing which prohibits 
the legislature from providing greater privacy protection. 
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The •personal records• which are governed by Chapter 

92E are defined as: 

•[A]ny item, collection, or grouping of information 
about an individual that is maintained by an agency. 
It includes, but is not limited to, the individual's 
educational, financial, medical, or employment his
tory, or items that contain or make reference to the 
individual's name, identifying number, symbol, or 
other identifying particular assigned to the indivi
dual, such as a finger or voice print or a photo
graph. 'Personal record' includes a 'public record,' 
as defined under section 92-So.• S92E-l, Hawaii 
Revised Statutes (1980). 

It should be noted that the scope of the definition is extreme

ly broad, requiring that the settlement agreement be evaluated 

under Chapter 92E even if it is not subject to disclosure as a 

'public record' under Chapter 92. 

The Plaintiff-Appellant's only apparent challenge to 

the inclusion of the settlement agreement within the definition 

of 'personal record' is that •oonald Tagawa is involved only as 

an officer of [Metropolitan Maintenance].• [Opening Brief, pg. 

21, n. 6.] The Plaintiff-Appellant encourages this court to 

determine whether this •implicate[s] a sufficient privacy 

interest•. [Id., pg. 20.) 

S92E-l, Hawaii Revised Statutes, only requires that 

information be •about an individual•, which includes •items 

that contain or make reference to the individual's name •.. or 
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other identifying particular assigned to the individual•. 

There is no requirement that an examination be conducted to 

determine the extent of an individual's privacy interest in the 

item. 

Further, Donald Tagawa's participation in the settle

ment was not passive or tangential. As the responsible manag

ing employee of Metropolitan Maintenance, Donald Tagawa is a 

licensed contractor (See, S444-11(5), Hawaii Revised Statutes 

(1985)), was subject to discipline if Metropolitan violated the 

law, and was a party to the settlement agreement. [R. 40.J 

(See, SS16-77-69 and 16-77-75, Hawaii Administrative Rules 

(1983) [Rules of the contractors License Board].) Plainly, the 

settlement agreement is 'about' Mr. Tagawa, which brings it 

within the broad definition of 'personal record' in S92E-l, 

Hawaii Revised Statutes. 

under 

STEP 5. Question: Is the Plaintiff-Appellant 
allowed to review the agreement pursuant 
to S92E-4, Hawaii Revised Statutes? 

Answer: No. 

If the settlement agreement is a •personal record• 

Chapter 92E, Hawaii Revised Statutes, the State is 

expressly prohibited from disclosing the record •to any person 
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other than the individual to whom the record pertains• unless 

it is: 

•c1) To a duly authorized agent of the individual to 
whom it pertains; 

(2) Of information collected and maintained speci
fically for the purpose of creating a record 
available to the general public; 

(3) Pursuant to a statute of this State or the 
federal government that expressly authorizes 
the disclosure; 

(4) Pursuant to a showing of compelling circumstan
ces affecting the health or safety of any 
individual.• S92E-4, Hawaii Revised Statutes 
(1980). 

As the Plaintiff-Appellant admits, •[n]one of the ex-

ceptions contained in [S]92E-4 apply in this case.• [R. 75.] 

A review of the record in this case confirms the point. 

There is no evidence that the Plaintiff-Appellant is a 

•duly authorized agent• of Donald TagawalO; the Plaintiff 

-Appellant has not cited any federal or state statute which 

•expressly authorizes• disclosure of the settlement agreement; 

and there has been no showing of •compelling circumstances 

affecting ••• health or safety• in this case. On the other 

hand, the State has submitted unrebutted evidence that the 

settlement agreement was not •collected and maintained• to 

create a public record. [R. 37-8, 40.] 

10. The Plaintiff-Appellant's interest is admittedly that of a 
member of the general public. [R. 16.] 
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~he Plaintiff-Appellant has placed great emphasis on 

the fact that its complaint to the DCCA about Metropolitan 

Maintenance and Donald Tagawa arose from their conduct on a 

public-works project. The legislature, however, has simply not 

seen fit to include this as a factor in the statutory balancing 

test established under Chapter 92E, Hawaii Revised Statutes. 

B. Conclusion. 

The settlement agreement is not subject to 

under Chapters 92 and 92E, Hawaii Revised Statutes. 

the record before it, the Circuit Court did not err 

its original order and granting the State's 

Reconsideration. 

disclosure 

Based upon 

in vacating 

Motion for 

The State respectfully requests that this Court affirm 

the judgment of the Circuit court, and award it those costs of 

appeal permitted by law. (Rule 39(b), Hawaii Rules of Appel

late Procedure.) 

DATED: Honolulu, Hawaii, August 3, 1987. 

Attorneys for Defendants-Appellees 
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STATEMENT OF RELATED CASES 

The Defendants-Appellees are not aware of any cases 

which are related to this appeal, as that term is defined in 

Rule 28(b)(ll), Hawaii Rules of Appellate Procedure. 

DATED: Honolulu, Hawaii, August 3, 1987. 

NATANJ:Ytr 
GRAT TAN OTO 

Attorneys for Defendants-Appellees 

4o 

J 
/ 

l 
' 

J 
1 
I 

i 
1 



[PAIT V.J PUIUC IICOIDS 

§92-50 DeftllltloL >J used in this put, "public record•• means any 
written or printed report. book or paper. map or plan of the State or of a county 
and their respective subdivisions and boards, wbicb is the property thereof, and 
in or on which an entry has been made or is required to be made by law. or 
which any public officer or employee has received or is required to recc:ive for 
filing. but shall not include records which invade the right of privacy of an 
individual. (L 1975, C 166. pt of fl) 

~ Gasal o,ialoaa 

:2!icaliom lbr liccms are IIOl ~ recordl." AU. Oa. Op. 75-7. 
erred 10 ..,.Oy. AIL Om. Op. 76-3. 

Hanll Lepl lte,oner atatlou 

lmpeetioa ti pablic ncarda. 79 HLll 79-0117. 
lmpecuoa ti bailcli.q ·, aps,tiratim IDd all related aweriall, iDc:ludiJII builcliJII plw ud 

lpeCificaliom. 79 IWl =:3. 

§92-51 Public nconla; &TaOable for Inspection. All public records shall 
be available for inspection by any person during established office houn unless 
public inspection of such records is in violation of any other state or federal law, 
provided that except where IUCb records are open under any rule of court. the 
attorney 1cnenl and tbe respo1111"ble attorneys of the various counties may 
determine which records in their offices may be withheld from public inspection 
wben such records pawn to the preparation of the prosecution or defcme of 
any action or proceeding. prior to ita commencement. to which the State or 
county is or may be a party. or when such records do not relate to a matter in 
violation of law and are deemed necessary for the protection of a character or 
reputation of any penon. [L 1975, c 166, pt of §2; am L 1976. c 212. §4) 

A--, 6-'II o,laloat 

Wand to ..,.ny. AIL Om. Op. 76-3. 
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[f9lE-1] Deftaitiou. Aa used in thia chapter: 
"Agency" means every office, officer, employee, department, division. 

bureau, authority, board. commission. or other entity of the executive branch of 
the State or of each county, but excludes: 

(l) The legislature and the council of each county, including their 
respective committees. offices. bureaus, officers, and employees; and 

(2) The judiciary, including the courts. and its offices, bureaus, officers. 
and employees. 

"Individual" means a natural pmoo. 
"Personal record" means any item, collection, or grouping of information 

about an individual that is maintained by an agency. It includes, but ii not 
limited to, the individual's educational, financial, medical, or employment 
history, or items that contain or make reference to the individual's name, 
identifying number, symbol, or other identifying particular assigned to the 
individual, such as a finger or voice print or a photograph. .. Personal record" 
includes a .. public record," u defined under aectioo 92-50. (L 1980, c 226, pt of 
§2) 

Attone1 Ga.al Oplaloal 

Items o( information on public agency records are w~ records" o/ tbe penon to wbom the 
information peru.iDs. Att. Gen. Op. 84-14. 

(f9lE-4] Umltatioa oa public aceea to penoaal record. No agency 
may disclose or authoriz.e disclolure of persona.I record by any means of 
communication to any penoo other than the individual to whom the record 
pertains unless the disclosure is: 

(1) To a duly authorized agent of the individual to whom it pertains; 
(2) Of information collected and maintained specifically for the purpose 

of creating a record available to the general public; 
(3) Pursuant to a statute of thia State or the federal government that 

ellpressly authorizes the disclosure; 
(4) Pursuant to a showing of compelling circumstances affecting the 

health or safety of any individual. [L 1980, c 226, pt of §2] 

AttonaeJ C-U OplDlom 

Lill ooatainiog only n.ames o( holden o( proteaioaal and vocational licaucs and type ol ticeme 
held may be made available to public. An. Gen. Op. 84-13. 



SUBCHAPTER 11 

OWNERSHIP AND MANAGEMENT OP IJCENSEE 

S18-'1'1-69 License Issued. A contractor's license shall only be Issued 
to a contracting entity {corporation. partnership. joint ventW'e, or 
individual) If the contracting businea Is under the direct management of an 
individual who holds an appropriate license and who Is the principal 
responsible managing employee thereof. [ Eff. 8/14/80; am and ren 
S16-'1'1-69. 6/22/81; am and comp 11/1/83) (Auth: HRS 5444-4) Ump: 
HRS S444-12) 

S18-'11-'15 Revocation, suspension, and refusal to renew license of 
principal RMB. The license of the principal RMB may be suspended, 
revoked, terminated, or refused to be renewed If the license of contracting 
entity of which the person Is the principal RME Is revoked, terminated, 
su,pended, or refused renewal pursuant to section 444-1 'I, HRS. [ Eff. 
8/14/80; am and ren S18-'1'1-75, 8/22/81; am and comp 11/'1/83) (Auth: HRS 
5444-1'1) (Imps HRS S444-'1) 
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§ 552. Public information: arency rulH. opinions. 
orden. rttorda. and proceedintrt 

<a> Each agency shall make available to the 
public Information as follows: 

<l> Each agency shall separately state and 
currently publish in the Federal Register for 
the guidance of the publlc-

<A> descriptions of Its central and field orga
nization and the established places at which. 
the employees <and in the case of a uni· 
formed service, the members> from whom, 
and the methods whereby, the public may 
obtain Information. make submlttals or re
quests. or obtain decisions: 

<B> statements of the general course and 
method by which Its functions are channeled 
and determined, including the nature and re
quirements of all formal and informal proce
dures available: 

<C> rules of procedure. descriptions of forms 
available or the places at which forms may be 
obtained. and Instructions as to the scope and 
contents of all papers, reports, or examina
tions: 

<Dl substantive rules of general applicabil· 
lty adopted as authoriZed by law, and state
ments of general policy or interpretations of 
general applicability formulated and adopted 
by the agency: and 

<E> each amendment, revision. or repeal of 
the foregoing. 

Except to the extent that a person has actual 
and timely notice of the terms thereof. a person 
may not in any manner be required to resort to, 
or be adversely affected by, a matter required 
to be published tn the Federal Register and not 
so published. For the purpose of this para
graph, matter reasonably available to the class 
of persons affected thereby is deemed pub
lished in the Federal Register when incorporat
ed by reference therein with the approval of 
the Director of the Federal Register. 

<2> Each agency, In accordance with pub
lished rules. shall make available for public in
spection and copying-

<Al final opinions, including concurring and 
dissenting opinions. as well as orders. made in 
the adjudication of cases: 

<B> those statements of policy and interpre
tations which have been adopted by the 
agency and are not published tn the Federal 
Register: and 

'IJ .... o.ff-nl.l•H 

<C> administrative staff manuals and 
Instructions to st&lf that affect a member of 
the public: 

unless the materials are promptly published 
and copies offered for sale. To the extent re
quired to prevent a clearly unwarranted Inva
sion of personal privacy, an agency may delete 
Identifying details when It makes available or 
publishes an opinion. statement of policy, Inter
pretation. or staff manual or Instruction. How
ever, tn each case the Justification for the dele
tll)n shall be explained fully In writing. Each 
agency shall also maintain and make available 
for public Inspection and copying current In
dexes provldlne ldentlfylnr Information for the 
public as to any matter Issued, adopted. or pro
mulrated after July 4. 1967. and required by 
this paragraph to be made available or pub
lished. Each agency shall promptly publish, 
quarterly or more frequently, and distribute 
<by sale or otherwise> copies of each Index or 
supplements thereto unless It determines by 
order published In the Federal Register that 
the publication would be unnecessary and Im
practicable. in which case the agency shall 
nonetheless provide copies of such index on re
quest at a cost not to exceed the direct cost of 
duplication. A final order, opinion. statement of 
policy, Interpretation. or staff manual or In· 
structlon that affects a member of the public 
may be relied on. used. or cited as precedent by 
an arency against a party other than an agency 
only lf-

m It has been indexed and either made 
available or published as provided by this 
paragraph; or 

<ii> the party has actual and timely notice 
of the terms thereof. 
<3> Except with respect to the records made 

available under paragraphs <1> and <2> of this 
subsection, each agency, upon any request for 
records which <A> reasonably describes such re
cords and <B> Ls made in accordance with pub
lished rules stating the time. place. fees <if 
any>, and procedures to be followed, shall make 
the records promptly available to any person. 

(4l<A> In order to carry out the provisions of 
this section, each agency shall promulgate reg. 
ulations, pursuant to notice and receipt of 
public comment. speclfyjng a uniform schedule 
of fees applicable to all constituent units of 
such agency. Such fees shall be limited to rea
sonable standard charges for document search 
and duplication and provide for recovery of 
only the direct costs of such search and dupli
cation. Documents shall be furnished without 
charge or at a reduced charge where the agency 
determines that waiver or reduction of the fee 
is in the public interest because furnishing the 
information can be considered as primarily 
benefiting the genrral public. 

<B> On complaiflt, the district court of the 
United States in the district in which the com
plainant resides. or has his principal place of 
business. or in whicb the agency records are sit
uated. or in the District of Columbia, has Juris· 
diction to enjoin the agency from withholding 
agency records and to order the production of 
any agency records improperly withheld from 
the complainant. In such a case the court shall 
determine the matter de novo, and may exam-
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lne the contenta of such aaency records In 
camera to determine whether auch records or 
any part thereof shall be withheld under any of 
the exemptions set forth In subsection <b> of 
this aectlon. and the burden ls on the aaency to 
au.stain Its action. 

<C> Notwtthstandln1 any other provision of 
law, the defendant shall serve an answer or oth· 
erwlse plead to any complaint made under this 
subsection within thirty daya after service upon 
the defendant of the pleadln1 In which such 
complaint Ls made, unless the court otherwise 
directs for 1ood cause shown. 

<D> Except as to cases the court considers of 
rreater Importance, proceedln1s before the dis· 
trlct court, as authorized by this subsection, 
and appeals therefrom. take precedence on the 
docket over all cases and shall be assigned for 
hearing and trial or for arrument at the earll· 
est practicable date and expedited In every way. 

<E> The court may asses.s against the United 
States reasonable attorney fees and other Utl-
1at1on costs reasonably Incurred In any case 
under this section In which the complainant 
has substantially prevailed. 

<F> Whenever the court orders the produc
tion of any agency records Improperly withheld 
from the complainant and as.ses.ses against the 
United States reasonable attorney fees and 
other lltigatlon costs, and the court additional· 
ly Issues a written finding that the circum
stances surrounding the withholding raise ques· 
tlons whether agency personnel acted arbitrar
ily or capriciously with respect to the withhold· 
Ing, the Civil Service Commission shall prompt
ly Initiate a proceeding to determine whether 
disciplinary action Is warranted against the of
ficer or employee who was primarily responsl· 
ble for the withholding. The Commission, after 
Investigation and consideration of the evidence 
submitted, shall submit Its findings and recom
mendations to the administrative authority of 
the agency concerned and shall send copies of 
the findings and recommendations to the offi. 
cer or employee or his representative. The ad
ministrative authority shall take the corrective 
action that the Commis.sion recommends. 

<O> In the event of noncompliance with the 
order of the court, the district court may 
punish for contempt the responsible employee. 
and In the case of a uniformed service, the re
sponsible member. 

<5> Each agency having more than one 
member shall maintain and make available for 
public Inspection a record of the final votes of 
each member In every agency proceeding. 

<6><A> Each agency, upon any request for re
cords made under psragraph <l>, <2>, or <3> of 
this subsection, shall-

<I> determine within ten days <excepting 
Saturdays, Sundays, and legal public holi
days> after the receipt of any such request 
whether to comply with such request and 
shall immediately notify the person making 
such request of such determination and the 
reasons therefor. and of the right of such 
person to appeal to the head of the agency 
any adverse determination: and 

<ll> make a determination with respect to 
any appeal within twenty days <excepting 
Saturdays, Sundays, and legal public holi· 
days> after the receipt of such appeal. If on 

appeal the denlal of the request for records la 
In whole or In part upheld, the acency ahall 
notify the person maklnl such request of the 
provl.slons for Judicial revtew of that determl· 
nation under Pararr&Ph < 4 > of this subsection. 
<B> In unusual circumstances as speclfled In 

thl.s subpararraph, the time llm.lta prescribed In 
either clause <I> or clause <ll> of aubpararraph 
<A> may be extended by written notice to the 
person makln1 such request aettln1 forth the 
reasons for such extension uid the date on 
which a determination Is expected to be dis· 
patched. No such notice shall apeclfy a date 
that. would result. In an extension for more than 
ten worklnr days. As uaed In thia aubpararraph, 
"unusual circumstances" means, but only to the 
extent reasonably necessary to the proper pro
cessing of the particular request-

(1) the need to aearch for and collect the re
quested records from field facWtles or other 
establishments that are separate from the 
office processln1 the request; 

<II> the need to search for, collect, and ap
propriately examine a voluminous amount of 
separate and distinct records which are de
manded In a single request; or 

(Iii) the need for consultation, which shall 
be conducted with all practicable speed. with 
another a1ency having a substantial Interest 
In the determination of the request or among 
two or more components of the agency 
having substantial subject-matter Interest 
therein. 
<C> Any person making a request to any 

agency for records under paragraph <1>. <2>. or 
<3> of this subsection shall be deemed to have 
exhausted his administrative remedies with re
spect to such request If the agency fails to 
comply with the applicable time limit provi
sions of this paragraph. If the Government can 
show exceptional circumstances exist and that 
the agency ls exercising due diligence In re
sponding to the request. the court may retain 
Jurisdiction and allow the agency additional 
time to complete Its review of the records. Upan 
any determination by an agency to comply with 
a request for records, the records shall be made 
promptly available to such person making such 
request. Any notification of denial of any re
quest for records under this subsection shall set 
forth the names and titles or positions of each 
person responsible for the denial of such re
quest. 

<b> This section does not apply to matters 
that are-

<l><A> specifically authori7.ed under criteria 
established by an Executive order to be kept 
secret in the interest of national defense or 
foreign policy and <B> are In fact properly 
clas.sifled pursu&J\t to such Executive order; 

<2> related solef.l to the Internal personnel 
rules and practices of an agency; 

<3> specifically exempted from disclosure by 
statute <other th~sectlon 552b of this title>. 
provided that such statute <A> requires that 
the matters be withheld from the public in 
such a manner as to leave no discretion on 
the issue, or <B> establishes particular criteria 
for withholding or refers to particular types 
of matters to be withheld: 
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< 4 > trade aecreta and commercial or finan
cial Information obtained from a person and 
prlvllered or confidential: 

<ll> lnter•acency or Intra-agency memoran
dums or letters which would not be available 
by law to a party other than an agency ln lltl· 
ration with the arency; 

<6> personnel and medical files and similar 
files the disclosure of which would constitute 
a clearly unwarranted invasion of personal 
privacy: 

<7> Investigatory records compiled for law 
enforcement purposes. but only to the extent 
that the production of such records would <A> 
Interfere with enforcement proceedings, <B> 
deprive a person of a right to a fair trial or an 
impartial adjudication. <C> constitute an un
warranted Invasion of personal privacy, CD> 
disclose the Identity of a confidential source 
and. In the case of a record compiled by a 
criminal law enforcement authority in the 
course of a criminal investigation. or by an 
agency conducting a lawful national security 
Intelligence Investigation. confidential infor· 
matlon furnished only by the confidential 
source, <E> disclose investigative techniques 
and procedures, or <F> endanger the life or 
physical safety of law enforcement personnel: 

<8> contained In or related to examination. 
operating, or condition reports prepared by, 
on behalf of, or for the use of an agency re
sponsible for the regulation or supervision of 
financial Institutions: or 

<9> geological and geophysical Information 
and data. Including maps, concerning wells. 

Any reasonably segregable portion of a record 
shall be provided to any person requesting such 
record after deletion of the portions which are 
exempt under this subsection. 

Cc> This section does not authorize withhold· 
ing of information or limit the availability of 
records to the public, except as specifically 
stated In this section. This section is not au
thority to withold information from Congress. 

<d> On or before March 1 of each calendar 
year, each agency shall submit a report cover
ing the preceding calendar year to the Speaker 
of the House of Representatives and President 
of the Senate for referraJ to the appropriate 
committees of the Coneress. The report shall 
Include-

< 1 > the number of determinations made by 
such agency not to comply with requests for 
records made to such agency under subsec· 
tlon <a> and the reasons for each such deter
mination: 

C2> the number of appeals made by persons 
under subsection <a><6>. the result of such ap
peals, and the reason for the action upon 
each appeal that results in a denial of infor
mation: 

<3> the names and titles or positions of each 
p1::rson responsible for the denial of records 
requested under this section. and the number 
of instances of participation for each; 

<4> the results of each proceeding conducted 
pursuant to subsection <a><4><F>. including a 
report of the disciplinary action taken against 
the officer or employee who was primarily re
sponsible for improperly withholding records 
or an explanation of why disciplinary action 
was not taken; 

<5> a copy of every rule made by auch 
aaency re1ardln1 this section: 

<6> a copy of the fee schedule and the total 
amount of fees collected by the arency for 
makln1 records avallable under this aectton: 
and 

<7> such other information as lndtcatea ef. 
forts to administer fully this section. 

The Attorney General shall submit an annual 
report on or before March 1 of each calendar 
year which shall Include for the prior calendar 
year a llstini of the number of cues arlslnl 
under this section. the exemption Involved In 
each case. the disposition of such cue. and the 
cost, fees. and penalties assessed under subsec
tions <a><4><E>. <F>. and <G>. Such report shall 
also Include a description of the effort.a under
taken by the Department of Justice to encour· 
aie agency compliance with this section. 

<e> For purposes of this section, the term 
"agency" as defined In section 551<1> of this 
title Includes any executive department, mW· 
tary department. Government corporation, 
Government controlled corporation, or other 
establishment in the executive branch of the 
Government <lncludlng the Executive Office of 
the President>, or any Independent rerulatory 
agency. 

<Pub. L. 89-554. Sept. 6, 1966, 80 Stat. 383; Pub. 
L. 90-23, § I, June 5, 1967, 81 Stat. 54: Pub. L. 
93-502, §§ 1-3, Nov. 21. 1974. 88 Stat. Ui61-1584; 
Pub. L. 94-409, f 5<b>, Sept. 13, 1976, 90 Stat. 
1247.) 
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OPENING BRIEF OF PLAINTIFF-APPELLANT PAINTING 
INDUSTRY OF HAWAII MARKET RECOVERY FUND 

Plaintiff-Appellant Painting 
Industry of Hawaii Market Recovery Fund ("Painting Industry") 

respectfully submits its Opening Brief. 

GROUNDS FOR JURISDICTION 

The final Order of the Circuit Court of the 

First Circuit was entered on March 6, 1987. ( Record ( "R." ) , 

at 98.) The Notice of Appeal was filed on April 6, 1987. 

This Court has jurisdiction under H.R.S., §~602-5 

(jurisdiction and powers of the Hawaii Supreme Court) and · 

641-1, and Rule 4, H.R.A.P. 

STATEMENT OF THE CASE 

A. Introduction 

The issue on this appeal is whether a member of the 

public has a right to r~view a record maintained by the 

Defendants-Appellees Department of Commerce and Consumer 

Affairs ("DCCA") with respect to its settlement (the 

"Settlement") of numerous con tractor 1 icense law violations 

by a corporate public works contractor. Essentially, the 

Circuit Court held that the Settlement was not disclosable 

because it contained the name of one of the officers of the 

corporation (Appendix B: and 2/6/87 Tr.). 

The basis upon which the Painting Industry requests 

the Settlement is soundly rooted in law. Public scrutiny of 

public contracts serves to: permit the public to decide for 



itself whether government action is proper: improve 

government operations: reduce distrust by the public in 

government decision-making; maintain the public's interest in 

open government: and improve the integrity of public works 

contracts. 

Conversely, maintaining a veil of secrecy over 

public works contracts and the Settlement of contractor law 

violations trivializes the Legislature's mandate "that the 

formation and conduct of public policy -- the discussions, 

deliberations, decisions, and action of governmental agencies 

-- shall be conducted as openly as possible." Chapter 92. 

The Settlement is clearly a "public record" under 

Chapter 92-52. Whatever minima 1 privacy interest implicated 

by the inclusion of a person's name in the Settlement does 

not outweigh the overriding public interest in disclosure. 

Failure to require disclosure in this case would 

violate the spirit and letter of Hawaii's "open government" 

law. 

B. Underlying Facts 

The Painting Industry discovered apparent fraud in 

the certified payroll affidavits filed with the State by a 

public contractor (Metropolitan Maintenance, Inc.). (Exhibit 

A: R., at 12.) 

-2-
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