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July 2, 1987 

Mr. Robert A. Alm, Chairman 
Governor's Committee on Public Records and Privacy 
Office of the Director 
Department of Commerce and Consumer Affairs 
P.O. Box 541 
Honolulu, Hawaii 96809 

Dear Mr. Alm: 

I am answering your letter of June 19, 1987, in which you 
invited us to present the views of the Judiciary concerning 
the current laws on public records and privacy, and 
specifically to report on the strengths and weaknesses of the 
current provisions. Thank you for inviting our comments. 

Your letter mentions Chapter 92E, Hawaii Revised Statutes, as 
one of the statutes which specifically addresses the issue of 
disclosure of public records. This chapter at section 92E-l 
defines "agency" to exclude" •.• (2) The judiciary, 
including the courts, and its offices, bureaus, officers, and 
employees." 

The Judiciary believes that this exclusion provision is 
productive of confusion and that there seems to be little 
reason for excluding Judiciary information from the reach of 
this statute which applies to all of the agencies in the 
executive branch. While we feel that the doctrine of 
separation of powers sometimes justifies different treatment 
for the judicial branch of state government, we are not 
certain that there is sufficient justification for applying 
that doctrine here. Accordingly, the Judiciary believes that 
the above-quoted provision should be deleted from section 
92E-1 and is considering requesting the submission of such a 
bill to the 1988 legislative session. 

J di~' ·~ u c1arv 



As a branch of the state government of a free people, the 
Judiciary supports the open disclosure of all records in its 
possession until and unless their non-disclosure is required 
by law, or permitted by law for reasons specified in the law. 

Accordingly, historically in Hawaii, and throughout our 
nation, all court records of proceedings held in open court 
are open to members of the public, just as members of the 
public would be entitled to attend in person such proceedings 
held in open court. Some proceedings which are court 
proceedings are, however, not held in open court, and some 
records related to open proceedings are confidential, and 
statutes have grown up over the years protecting the privacy 
of these proceedings and records. 

Some representative examples with statutory citations are: 

Mental retardation 
Mental health, commitment 
Child protective act 
Adoptions 
Paternity 
Juvenile and other records 
Promise to render 

support for child 
Adult probation records 
Wiretap records 
Records ordered confidential 

by the court 

HRS §333-81 
HRS §334-5 
HRS §587-1 
HRS §578-15 
HRS §584-20 
HRS §571-84 

HRS §584-22 
HRS §806-73 
HRS §803-46(e) 

HRS §§602-7, 602-11. 
603-21.9, 604-7(e) 

The above listing is not exhaustive but is intended to give 
your conunittee a general idea of the kinds of information in 
court records which are confidential and not available to the 
general public. 

Presently the Family Court, First Circuit is reviewing the 
need and desirability of submitting a request for a bill to 
make confidential Family Court records relating to the 
guardianship of an incapacitated adult under HRS Chapter 560, 
and records relating to Family Court domestic abuse matters 
under HRS Chapter 586. 

The Judiciary believes that present statues making certain 
court records confidential are well supported by legal 
authority and experience and should be retained in their 
present form. In our experience all of these statutes are 
needed to protect important personal interests. 



Your letter also asks about ancillary impacts such as staffing 
to copy records. In general, providing copying service to the 
public is not now a problem and can be accommodated by regular 
staffing. Occasional unanticipated requests involving many 
records, however, may require special arrangements. Should 
major changes be made to present law, some impact may be 
expected. For example, in Family Court a designation of 
additional records as "confidential" would require staffing to 
locate and search these records to determine what portions, if 
any, may be divulged to whom, as well as staff time to make 
any copies permitted. 

The Judiciary thanks your committee for inviting our 
comments. We will be happy to answer questions from your 
committee and to provide further information at your request. 

Very truly yours, 

~w Administrative Director 
of the Courts 
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HARRY H. KANADA 
June 8, 1987 l1,,1h.a1111n AJn11nb1r.a1,,r 

Mr. Robert A. Alm 
Chairman, Committee on Public Records 
P. O. Box 541 
Honolulu, Hawaii 96809 

Dear Mr. Alm: 

Both as a private citizen and a public official, I have a definite 
interest in this subject matter. The first question that comes to mind upon 
reading your notice in the newspaper is "What is the problem?" There has 
been no publicity on the issue of public records to my knowledge. 

My position is that some information are confidential and should be 
kept that way. The rule of thumb is that whatever is not declared confiden
tial or institutional practice is public record or accessible information. 

To determine what information should be accessible to whom, I have 
provided the following categories with examples: 

1. The right to know. Generally, the right to know implies that 
there is statutory authorization. The prosecutor and defense 
counsel for example are authorized by law and have a right to 
receive copies of the presentence report. 

2. The need to know. Generally, persons or agencies that have a 
need to know are given access to information in order to carry 
out their function. Examples are doctors, treatment pro
fessionals and financial institutions. 

3. The want to know. This category includes all those that don't 
have a right or need to know. Examples are the general public 
that are interested in people and events for no specific pur
pose and private citizens who wish to gain information for 
personal reasons. 

Basically, a citizen should have the right to confidentiality of cer
tain personal information such as your financial and medical record unless 
a party has the right or need to know. In turn the citizen should be pro
tected from dissemination of such confidential information by those who 
gained that information legitimately to all others who don't have the right 
or need to know. 



Mr. Robert A. Alm 
Page 2 
June 8, 1987 

As the news media are professional gatherers of information with the 
greatest exposure power, controls, if any, should be focused in their direc
tion. It may be wise to develop clear guidelines prohibiting exposure of 
certain information statutorily with attendant criminal charges and civil 
liability. At the same time, similar guidelines and penalties should be 
developed for government agencies and private entities that release such 
information which they may have obtained legitimately. 

HHK/mk 

Should you have any questions, please call me at 548-7667. 

Very truly yours, 

~'·~ )J. /:;~,~&,-
HARRY H. KANADA 
Administrator 

5 
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Mr. Robert A. Alm 
Director, Department of Conunerce 

and Consumer Affairs 
1010 Richards Street 
Honolulu, Hawaii 96809 

Dear Mr. Alm: 

June 29, 1987 

Thank you for your letter of June 19 concerning the 
Governor's Committee on Public Records and Privacy. 

I am in the process of compiling a response to your 
inquiry, specifically with respect to the records in the 
possession of the Senate. The response will be submitted to 
you as quickly as possible. 

Sincerely, 

RW/dw 

I 

I 



HOUSE OF REPRESENTATIVES 
THE FOURTEENTH LEGISLATURE 

STATE OF HAWAII 
ST ATE CAPITOL 

HONOLULU. HAWAII 96813 

July 2, 1987 

Chairman Alm and members of the Committee: 

In 1975 the legislature placed into law a declaration 
of policy and intent which clarified the meaning of 
"sunshine" in the state of Hawaii. It states, "In a 
democracy, the people are vested with the ultimate 
decision-making power. Governmental agencies exist to aid 
the people in the formation and conduct of public policy. 
Opening up the governmental processes to public scrutiny 
and participaiton is the only viable and reasonable method 
of protecting the public's interest. Therefore the 
Legislature declares that it is the policy of this State 
that the formation and conduct of public policy--the 
discussions, deliberations, decisions, and action of 
governmental agencies--shall be conducted as openly as 
possible". 

This declaration implies that "Sunshine" is a two way 
street and that democratic government depends on 
communication between all interested persons and groups in 
the governmental decision-making process. It has been my 
experience as a legislator and as Chairman of the House 
Committee on Education that it is impossible to make good 
decisions unless I can communicate with everyone who has 
an interest in an issue under consideration. This is the 
essence of the democratic system. 

I have read many times in our newspapers that 
individuals and groups are denied access to public 
information and that one of the principal difficulties is 
the tension in the law between privacy and sunshine. 

Sometimes the executive branch has used the tension 
between privacy and sunshine to suppress public 
information, such as the salaries of government employees. 
Personally, I feel that a government official, such as 
myself, or a government employee, is a servant of the 
people. As such, the private citizen is my employer. To 
say that an employer has no right to know the salary of an 
employee is ridiculous. 

,. 
I 



On the other hand, employee personnel records may 
contain information which should not be public, for 
example, where I invest my private funds for deferred 
compensation or what church I attend. I believe that the 
present statute is not specific enough as to what 
information regarding public employees should be public 
and what should be private. I hope the administration 
will sponsor a bill next year which will clearly define 
what is private and what is public, perhaps based on the 
discussions of the Constitutional Convention. 

Another issue which concerns me is the extent to 
which government collects information on individuals which 
has no public purpose or has no value for the government. 
Sometimes I feel that government collects and stores too 
much private information on individuals which is simply a 
waste of time and money. For example, a report from an 
informant in a drug case which is of doubtful value might 
be routinely filed and forgotten until someone steals it 
and uses it for a malicious purpose. I think we should 
consider the cost and the public benefit of collecting 
this type of information. Also, information which cannot 
be confirmed or is found to be inaccurate should be 
discarded, such as unfounded accusations of abuse against 
child care workers. There is a big difference between 
useful facts and garbage. 

One of the major concerns of the public in regard to 
the sunshine law is the attitude of public officials and 
employees toward sunshine. I hope that the Governor will 
issue an administrative directive to every employee of the 
state which will instruct them to provide information to 
the public in a respectful and timely manner and which 
will clearly set out what is private. Information in a 
document which would invade the privacy of an individual 
could be deleted from that document and the document then 
could be released as is done by the federal government 
under the Freedom of Information Act. 

Hopefully, as this new administration moves forward a 
new attitude toward sunshine will emerge. Government 
employees should be engaged in a search for excellence. 
The search for excellence in the business world implies 
staying close to the needs of the customer and the 
stockholder and putting an emphasis on service. We also 
need to develop this attitude in government service by 
emphasizing the needs of the individual citizen, rather 
than allowing a continuation of the present attitude of 
too many public employees--that information is the 
property of the employee and can be withheld from the 
public. 

I would ask you to recall the testimony of former 



Attorney General Michael Lilly this afternoon. He stated 
that when he was Attorney General he was satisfied that 
Hawaii had a good sunshine law even though he had been 
informed by reporters that Hawaii's law was one of the 
most restrictive in the United States. Now that he is in 
private practice his attitude toward the law has changed 
considerable. If he had his present attitude toward the 
law when he was in office perhaps many of the sunshine 
problems that took place during his tenure could have been 
avoided. 

All of us in public service must foster an 
affirmative attitude toward the public's right to 
information. Thank you very much. 

;:;;:?~ 
Rod Tam 
State Representative 
Chairman, Committee of Education 
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BENJAMIN J. CAYETANO 
LIEUTENANT QOVUINOII 

TO: 

FROM: 

Governor's Committee on Public Records and Privacy 

Benjamin J. Cayetano(J...t/~ 
Lieutenant Governor ~l)' 

DATE: July 2, 1987 

RE: Comments on Public Records within the Possession of the 
Lieutenant Governor's Office 

Your committee has asked for comments on public records 
within the possession of my office. I am providing the 
following information on the specific records we control, both 
public and confidential, and the statutory provisions related to 
those records. 

A. Records within the possession of the Office of the 
Lieutenant Governor which are available to the public. 

(1) Records pertaining to elections (§11-97, HRS) 
(2) Attorney General's Opinions (§28-3, HRS) 
(3) State Administrative Rules (§91-4, HRS) 
(4) County Rules (§91-4, HRS) 
(5) Public Meeting Notices (§92-7, HRS) 
(6) Proclamations 
(7) Reorganizational charts 

B. Records within the possession of the Office of the 
Lieutenant Governor which are confidential. 

(8) Name Change Documents (§574-5, HRS) 

Records pertaining to elections are kept until all 
candidates have been certified by the chief election officer or 
county clerk (§11-154, HRS). However, federal law requires that 
all documents related to voting in federal elections be kept for 
22 months after each election. Due to the difficulty in 
segregating the materials, we generally retain all voting 
materials for the longer period of time. Besides harµ copy, we 
have elections data on magnetic tape which is also available to 
the public. 

lo 
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Page Two 

The county clerks are responsible for the county 
register (§11-11, §11-14, HRS) however, we maintain a central 
file of registered voters which is open for public inspection. 
We receive numerous requests each day for information from this 
file. There have been concerns a~out including information such 
as voter's social security numbers in this register which is 
then available for public inspection and copying. §ll-14(a), 
HRS, places the responsibility for deciding what information is 
to be included in the register with the county clerks, and 
§ll-14(b), HRS, provides that the respective county councils 
decide by ordinance what information contained in the voter 
registration affidavit is to be released to the public. §11-15, 
HRS, sets forth the information which is contained in the 
affidavit which is on file with the county. 

Maintenance of the records enumerated above and making 
them available to the public is not a problem for us. As 
regards the state administrative rules, however, there are 
deficiencies indirectly related to their maintenance which 
consume large amounts of staff time. For example, there is no 
index to the rules which would allow easy access to specific 
subject areas. The responsibility for compiling and publishing 
such an index lies with the Reviser of Statutes who has within 
the last week indicated that sometime in the future they are 
considering publishing such an index. 

A second area which consumes staff time unnecessarily 
is researching pre-1981 rules. §91-5, HRS, provided that all 
agency rules be compiled in a new format by June, 1981: however, 
the statute did not provide for anyone to monitor for 
compliance. As a result, if our office receives a request for 
agency rules and we do not find them in our official (new 
format) volumes, the staff must also research the pre-1981 
ledger books which contain the old rules. These old ledgers are 
extremely difficult and time-consuming to research. 

Another source of considerable staff time is the 
statutory requirement that we charge a 25 cents per page copying 
fee. Particularly with the rules, but in elections as well, we 
receive large requests. For example, if an attorney needs to 
have portions of the Administrative Rules copied and certified 
for trial, it may involve a hundred pages. When this occurs, 
staff time to find and copy the material can be considerable. 
We would prefer to have some flexibility in this area so that if 
an agency is able to copy the material using their machine and 
staff we could allow it. · 
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The other records we possess do not involve extensive 
use of staff time other than filing upon receipt. The name 
change documents are considered confidential and will be 
released only to the Petitioner or their attorney. Once a name 
change Order has been signed, the documents are forwarded to the 
Archives and they handle any requests for information from the 
public. 

If you have need for any further information please 
feel free to contact Jaurene Judy of my staff at 548-2544. 

BJC:JRJ:bco 
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/OHN WAIHEE --
STATE OF HAWAII 

DEPARTMENT OF ACCOUNTING 
AND GENERAL SERVICES 

RUSSEL S. NAGATA 
COMPTIIOUall 

KEN KIYABU 
OEPUTV COMPTROUall 

LETTER NO. 

P. O. BOX 111 PS-87-686.2 
HONOLULU, HAWAII ... 10-0111 

June 26, 1987 

MEMORANDUM 

TO: The Honorable Robert A. Alm, Director 
Department of Commerce and Consumer Affairs 

FROM: Russel S. Nagata, State Comptroller 

SUBJECT: Comments of Public Records and Privacy -
Your Letter of June 5, 1987 

In response to subject, DAGS offers the following: 

In respect to bid documents, we believe that various information 
contained in bids should not be available until after actions have been 
taken. We have no problem discussing bid results and even discussing 
actions contemplated, but the production of workload does not allow for 
inspection by bidders or others while bid evaluations are in progress. 
We believe that the determination that a thing is public record should 
be withheld until after an action has been taken. 

In addition, in respect to bidding and contracting, very often 
information comes into the State's hands that is confidential to bidders 
or contractors. Such information should not be made available to 
competitors or the public. Thus we suggest that this particular type of 
information not be considered public record. 

/'!; 



: WAIHEE 
VERNOR 

ri ,- ·" r:- , , , r n 
(\ i"~. : . / i: :J 

JUL '/ 8 Jti Ml '87 
STATE OF HAWAII 

DEPARTMENT OF ACCOUNTING 
AND GENERAL SERVICES 

STATE ARCHIVES 

IOLANI PALACE GROUNDS 

HONOLULU, HAWAII 98813 

July 6, 1987 

Mr. Robert A. Alm, Chairman 
Governor's Committee on Public 

Records and Privacy 
P.O. Box 541 
Honolulu, Hawaii 96809 

Dear Mr. Alm: 
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The State Archives welcomes this opportunity to conunent on 
a subject that is central to our function--the preservation and 
use of goverrunent records. We respectfully request the Conunittee 
to consider the long range and research use of the records. 

Sincerely, 

RUSSEL S. NAGATA 
COMPTROLl.£R 

KEN KIYABU 
OEPUTY COMPTROLLER 

DIVISIONS: 
ACCOUNTING 
ARCHIVES 
AUDIT 
AUTOMOTIVE 
CENTRAL SERVICES 
PUBLIC WORKS 
PURCHASING 
SURVEY 
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Department of Accounting and General Services 
State Archives 

PUBLIC RECORDS AND PRIVACY 

The issues of access to public records and protection of personal 
privacy are central to the administration of archives and are issues 
that the State Archives is very interested in. 

The National Association of State Archives and Records Adminis
trators adopted the following principle on legislation in 1977: 

" ••• the fundamental nature of the relationship of 
government records as instruments of accountability 
by the government to the people, evidence of public 
and private rights· and obligations, an informational 
source on matters involving the continous adminis
tration and management of the governments, preserves 
the patrimony of the State as evidenced in its records ••• " 

It is based on the following acknowledgement about government: 

"That its power to control and regulate citizens; to 
comple their obedience within its boundaries; and to 
protect and care for them renders it in its sovereign 
power unequalled by an alternative organization within 
society. Government is the one institution that in 
one way or another, at one time or another, touches 
the lives of every single individual within its 
peridiction. It not only affects the lives of all 
citizens, but inherent in that contract between govern
ment and citizen is complex interdependence of rights 
and obligations, of mutual responsibility and accounta
bility. While its outwar~ form and characteristics 
may change, government itself exists in perpetuity. 
The records of this most fundamental of human insti
tutions therefore partake of a fundamentality of 
their own in respect to it. Such records must be 
maintained, managed, preserved, and when appropriate, 
disposed of according to principles that recognize 
their unique status." 

While recognizing the right to privacy, and other practicable 
interests,the State Archives asks the committee to consider the long
term research value in records as evidence of government and personal 
activity. Restricting access to records in perpetuity hinders the 
research of a major percentage of our researchers, namely genealogists. 



The State Archives suggests the adoption of provisions pioneered 
in the Georgia Records Act of 1972, as amended. The Georgia law 
contains the following provisions: 

1. Removing restrictions in access to confidential, 
classified or restricted records in the State 
Archives after 75 years. 

2. Establishing procedures lifting restrictions on 
access after 20 years. 

3. Defining conditions for research access to restricted 
records. 

We feel these provisions will protect rights to privacy while 
permitting access to information for legitimate research. 

I 
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JOHN WAIHH -- Harold Fall 
Acting Direc 

STATE OF HAWAII 

DEPARIMENI' OF OORRliCl·IQE 
No. 10521 

June 25, 1987 

MEMORANDUM n t' ;- ···o .-
0:, :- . -r1 r>. ~ 

TO: The Honorable Robert A. Alm 
~ 

;.._ -., .. . 
Director, Department of Commerce ~· c..o -1 and Consumer Affairs ··-

,::.._. z: - . ~ -~ ·-E: FROM: Harold Falk, Acting Director ::• :.: .. ,, ;; ~ ( ; -· Department of Corrections -en m cc c::, ..... 
SUBJECT: Public Records and Privacy 

Enclosed for your information is the Hawaii Administrative Rules, Title 17, 
Subtitle 7, which implements three (3) information system chapters; Chapters 
92, 92E and 846 of the Hawaii Revised Statutes. 

Subtitle 7 will be repealed some time after July 1, 1987 to reflect the 
incorporation of the State Intake Service Centers into the new Department of 
Corrections. Subsequently, the new department will in its rules formation 
be responsive to address Chapters 92, 92E and 846, HRS, including medical 
information and records and to some extent criminal justice intelligence and 
investigative informat,on to reflect the department's programs and 
activities. 

Below are some general comments regarding the rules formation and the 
implementation of the above three chapters. 

He had no serious problems in formulating rules on Public Records (Section 
92-50, HRS). In our case, we interpreted "shall not include records which 
invade the right of privacy of an individual" as reference to Chapters 92E 
and 846, HRS. Since the agency generates criminal justice research 
documents, statistics and other materials, we believe that as long as names 
of offenders, clients, employees and -other identification elements are not 
disclosed, these materials may be determined as public records (i.e.,. 
research documents, graphs, statistics, etc.). An exception was made to 
consider aspects of criminal history record information as public records by 
permitting the disclosure of certain conviction data on individuals as 
reflected in subchapter 9, section §17-1202-39 of the rules in accordance 
with section 352-26.1 and 846-9, HRS. General access to public records is 
reflected in subchapter 6 of the rules. 

**Committee Members: Appendices and exhibits are with the staff. 



The Honorable Robert A. Alm 
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Rules formation on Chapter 92E. HRS. was extremely difficult as no precedent 
for such a formation was found at that time. The term ""Personal record" 
includes a "public record" as defined under 92-50" appears conflicting. 
Subtitle 7 adjusted to thi~ by first setting limits to public records and 
subsequently setting limits on what constitutes a personal record and a 
criminal history record. As for this agency. a personal record refers to 
the definition setforth in 92E-1, HRS, and taken in context to any 
employment, social and other personal background and identifiable 
information collected by the agency on non-criminally charged individuals or 
non-criminal justice clientele and including employees of the agency. 
Access to personal records are reflected in subtitle 6 of the rules. 

Rules formation on Chapter 846, HRS, was the easiest to develop as the 
definitions and statutes are much clearer than that of Chapters 92 and 92E. 

In conclusion. we believe that overall the current statutes are vague. 
outdated and in certain areas confusing. An inventory would show that there 
are numerous types of information in existence requiring accountability 
ranging from investigative and intelligence information, personal. medical. 
public and criminal history records scattered throughout the Hawaii Revised 
Statutes. In addition. with the advent of electronic data accumulation and 
storage. information systems are becoming much more complex requiring a 
better means of monitoring and safeguarding informational data. 

If you have any questions or require further comments. please feel free to 
call me at 548-2058 or Thomas Hugo at 848-2584. 

Attachments 

cc: DSSH DIR 

HF/UH:kaw 
[doc# 1173bl 

~~ 
Acting Director 
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HAWAII ADMINISTRATIVE RULES 

TITLE 17 

DEPARTMENT OF SOCIAL SERVICES ANO HOUSING 

SUBTITLE 7 STATE INTAKE SERVICE CENTERS 

CHAPTER 1200 

GENERAL PROVISIONS 

Subchapter 1 Definitions 

§17-1200-1 Definitions 

Subchapter 2 Rules of General Applicability 

§17-1200-2 
§17-1200-3 
§17-1200-4 

§17-1200-5 

Purpose 
Applicability 
General responsibilities of the executive 
director 
Authority of the executive director 

Subchapter 3 Provision for Rule Relief 

§17-1200-6 
§17-1200-7 
S17-1200-8 

Purpose 
Format and certification of petition 
Rule relief 

Subchapter 4 Provision for Declaratory Relief 

§17-1200-9 
S17-l200-l0 
S17-l200-ll 

Purpose 
Format and certification of petition 
Declaratory relief 

Subchapter 5 Provision for Administrative Relief 

S17-l200-l2 
S17-1200-13 
S17-l200-l4 
§17-1200-15 
S17-l200-l6 

S17-l200-l7 
§17-1200-18 
§17-1200-19 

Purpose 
Certification for hearing proceedings 
Notice of hearing 
Proceeding for motions 
Powers of the hearing officer in 
conducting hearings 

·oisqualification of hearing officer 
Ex parte communications 
Rights of parties 

1200-1 



§17-1200-l 

§17-1200-20 Recording of proceedings 
§17-1200-21 Decisions 

Subchapter 6 Access to Public and Personal 
Records 

§17-1200-22 
§17-1200-23 
§17-1200-24 
§17-1200-25 
§17-1200-26 
§17-1200-27 

Purpose 
Access to public records 
Access to personal records 
Challenges to personal records 
Administrative relief procedures 
Administrative review 

SUBCHAPTER 1 

DEFINITIONS 

§17-1200-1 Definitions. As used in this chapter: 
"Access" means authorization to review personal 

and public recoras. 
"Agency" means the state intake service centers 

or any of its subdivisions • . 
"Agency hearing" means the administrative 

proceedings provided to the petitioner to contest the 
denial of review of petitions, or to redress an agency 
disposition or to provide declaratory relief. 

"Challenge" means an oral or written contention 
by an individual as to the accuracy and completeness 
of a personal record. ' 

"Contested case" shall be as defined in section 
91-1, Hawaii Revised Statutes. 

"Declaratory relief" means the agency's 
declaration that a rule or order of the agency, or a 
statute which the agency is mandated to administer or 
enforce, applies to a factual situation in favor of 
the petitioner. 

"Executive director" means the executive director 
of the state intake service centers. 

"Hearing officer" means a person, not interested 
in the outcome of the matter, who is authorized to 
conduct hearings or render decisions, or both on any 
case or controversy within the agency's jurisdiction. 

"Individual" means a natural person. 
"Party" means: 
(l) The agency, if it participates in a 

proceeding; 
(2) Each person named in the proceeding; and 
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§17-1200-3 

(3) Any interested person or aggrieved person 
permitted or entitled to participate in a 
proceeding before the agency in a capacity 
other than a witness. 

"Person" includes individuals, partnerships, 
corporations, associations, or organizations of any 
character, except for the agency. 

"Personal record" shall be as defined in section 
92E-l, Hawaii Revised Statutes. 

"Petition" means a properly documented submission 
of information by an individual seeking relief. 

"Program" means a combination of resources and 
activities designed to achieve an objective or 
objectives. 

"Public record" shall be as defined in section 
92-50, Hawaii Revised Statutes. 

"Rule" shall be as defined in section 91-1(4), 
Hawaii Revised Statutes. 

"Rule relief" means the adoption, modification, 
or repeal of any rule by the agency in favor of the 
petitioner. (Eff AUG 1 o 1995 ] (Auth: HRS 
§§26-35, 91-1, 91-2, 91-8, 92E-10,, 353-1.4) (Imp: 
HRS §§26-35, 91-1, 91-2, 92-50, 92E-l, 353-1.4) 

SUBCHAPTER 2 

RULES OF GENERAL APPLICABILITY 

§17-1200-2 Purpose. This chapter implements the 
programs, policies, and practices of the agency. 
(Eff AUG 1 0 1985 ] (Auth: HRS §§26-35, 91-2, 
353-1.4) {Imp: HRS §§26-35, 91-2, 353-1.4) 

§17-1200-3 Applicability. (a) Chapters 17-1200 
to 17-1201 govern the administrative and programmatic 
practices of the agency. 

(b) Chapters 17-1202 to 17-1204 govern the 
integration and coordination of the criminal history 
record information system and the presentence credit 
system of the paroling authority, the corrections 
division of the department of social services and 
housing, and the state intake service centers. 
[Eff AUG 1 0 1985 ] (Auth: HRS §§26-35, 
353-1.4) (Imp: HRS §§26-35, 353-1.4) 

1200-3 



§li-1200-4 

§li-1200-4 General resoonsibilities of the 
executive director. The executive director shall: 

(1) Develop and adopt rules, policies, and 
standards to promote the proper application 
of the operations of the agency; 

(2} Administer all intake service centers; 
(3} Maintain a liaison and coordinating role 

with criminal justice agencies in order to 
integrate state intake service centers' 
operations; serve as a liaison with federal, 
state, county, and private agencies as 
related to the administration of criminal 
justice; 

(4) Maintain a liaison and coordinating role 
with the Hawaii criminal justice data center 
to integrate the agency's criminal history 
record information system with the data 
center system; and 

(5) Perform other responsibilities as necessary 
to carry out statutory duties. 
(Eff AUG 1 O 1985 ] (Auth: HRS 
§§26-35, 353-1.4) (Imp: HRS §§26-35, 
353-1.4) 

§17-1200-5 Authority of the executive director. 
The executive director may delegate authority or 
functions to any subordinate officer or employee of 
the agency. The executive director shall retain the 
final authority to make exceptions to and approve or 
to overrule any decision or action taken by his 
delegate. (Eff AUG 1 O 1985 ] (Auth: HRS 
§§26-35, 353-1.4} (Imp: HRS §§26-35, 353-1.4) 

SUBCHAPTER 3 

PROVISION FOR RULE RELIEF 

§17-1200-6 Purpose. This chapter shall govern 
all proceedings brought before the agency for the 
adoption, modification, or repeal of any agency rule. 
(Eff AUG 1 0 1~ ] (Auth: HRS §§91-2, 91-6) 
(Imp: HRS §§91-3, 91-6) 

§17-1200-7 
petition • (a} 

Format and certification of 
A person may submit a signed petition 
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either in person or by mail to the agency. 
petition shall be legibly written or typed, 
identifiable by name, address, zip code, or 
number. 

§17-1200-8 

The 

telephone 

(b) 
( l) 

The petition shall set forth the text of the: 
Rule to be repealed; proposed rule sought to 
be adopted; or existing rule sought to be 
amended together with the proposed 
amendment; and 

(2) The facts or circumstances giving rise to 
the petition to include: 
(A) The petitioner's interest and reasons 

for the petition; 
(B) The necessity for rule relief; 
(C) The anticipated effects or impact of 

the rule relief; 
(D) Questions or issues raised by the rule 

relief; and 
(E) The petitioner's position or 

contentions with respect to questions 
or issues raised. 

(c) The petitioner may be required to 
statement of memorandum of additional facts 
a specific factual issue which will aid the 
its consideration of what action to take on 
or petition. 

submit a 
clarifying 
agency in 
a request 

(d) The agency may refuse to consider the 
petition where: 

(1) The petition is not supported by a 
memorandum of authorities; 

(2) The petition is deemed frivolous; 
(3) The matter is not within the agency's 

jurisdiction; 
(4) The petition is based on hypothetical or 

speculative facts; or 
(5) A controversy of material fact exists which 

needs to be resolved before any relief may 
be considered or granted. 

(e) Unless otherwise provided, all petitions 
shall be filed with the agency. 
[Eff AUG 1 0 1985 1 (Auth: HRS §§91-2, 91-6) 
(Imp: HRS §91-6) 

§l 7-1200-8 Rule relief. (a) Upon the filing of 
the petition, the agency within thirty days shall 
notify the petitioner of a determination whether or 
not to proceed with the relief. 
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§17-1200-8 

(b) If the agency decides to proceed, it shall 
set the matter for further proceedings pursuant to 
section 91-3, Hawaii Revised Statutes. 

(c) If the agency decides not to proceed, it 
shall notify the petitioner in writing denying the 
request and the reasons therefore. The denial shall 
be final. (Eff AUG 1 Q 1985 1 (Auth: HRS 
§§91-2, 91-6) (Imp: HRS ~91-3, 91-6) 

SUBCHAPTER 4 

PROVISION FOR DECLARATORY RELIEF 

§17-1200-9 Purpose. This chapter shall govern 
all proceedings brought before the agency which are 
intended to obtain a declaratory relief of the 
applicability of any rule or order by the agency, or 
any statute the agency is mandated to administer or 
enforce with resoect to a factual situacion. 
[Eff AUG l O 1985 ] (Auth: HRS §§91-2, 91-8) 
(Imp: HRS §§91-2, 91-8) 

§17-1200-10 Format and certification of 
petition. (a) A person may submit a signea petition 
either in person or by mail to the agency. The 
petition shall be legibly written or typea, 
identifiable by name, address, zip code, or telephone 
number. 

( b) 
( l) 

The petition shall set forth the text of the: 
Nature of the petitioner's interest and 
reason for submittal; 

(2) Identification of the specific provision, 
order, rule or regulation in question; and 

(3) Statement of the position or contention of 
the petitioner or a memorandum of 
authorities, including legal authorities, in 
support of such position or contention. 

(c) The petitioner may be required to submit a 
~taternent of memorandum of additional facts clarifying 
a specific factual issue which will aid the agency in 
its consideration for declaratory relief. 

(d) The agency may refuse to consider the 
petition where: 

(1) The petition is not supported by a 
memorandum of authorities; 

(2) The petition is deemed frivolous; 
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§17-1200-12 

(3) The matter is not within the agency's 
jurisdiction: 

(4) The petition is based on hypothetical or 
speculative facts: or 

(5) A controversy of material fact exists which 
needs to be resolved before any relief may 
be considered or granted. 

(e) Unless otherwise provided, all petitions 
shall be filed with the agency. 
[Eff AUG 1 0 1985 ] (Auth: HRS §§91-2, 91-8) 
(Imp: HRS- §91-8) 

§17-1200-ll Declaratory relief. ( a) Upon the 
filing of a petition for declaratory relief, the 
agency within thirty days shall notify the petitioner 
in writing whether or not to proceed with the relief. 

(b) If it is determined by the agency that a 
genuine controversy of material fact exists within the 
petition, the agency shall: 

(1) Issue a declaratory order within sixty days 
from the date of receipt of the petition: or 

(2) Dismiss the petition for declaratory relief 
ana allow its refiling as a petition for 
rule relief. 

(c) Declaratory order or rule relief shall apply 
only to the factual situation alleged in the petition 
set forth. 

(d) If the agency decides not to proceed, it 
shall notify the petitioner in writing that the 
petition is denied, and giving reasons for the 
denial. The petitioner may seek administrative relief 
pursuant to this chapter or judicial remedies. 
[Eff AUG 1 0 1985 l (Auth: HRS §§91-2, 91-8) 
(Imp: HRS §91-8) 

SUBCHAPTER 5 

PROVISION FOR ADMINISTRATIVE RELIEF 

§17-1200-12 Purpose. This chapter shall govern 
all proceedings brought before an agency hearing which 
is intended to obtain: . 

(1) A final resolution for declaratory relief: 
and 
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§17-1200-12 

(2) Resolutions for any contested matter within 
the agency's jurisdiction. 
[Ef f AUG 1 O 198~ ] (Auth: HRS 
§§91-2, 353-1.4) -[Imp: HRS §§91-2, 353-1.4) 

§17-1200-13 Certification for hearing 
proceedinqs. (a) A person may petition for a hearing 
before the agency either in person or by mail. The 
petition shall include: 

(1) The petitioner's name, address, zip code, or 
telephone number, date and signature of the 
petitioner; and 

(2) A statement of the relief requested and the 
reasons therefore. 

(b) The petition shall be filed with the agency 
and assigned a document number. 

(c) Upon the filing of the petition, the agency 
within twenty working days shall determine whether or 
not to proceed with a hearing. 

(d) If the agency decides not to proceed, it 
shall provide the petitioner with a written notice of 
the determination not to proceed and the reasons 
therefore. The petitioner may request the agency to 
reconsider the determination, or may pursue juaicial 
remeciies. 

(e) If the agency decides to proceed, it shall 
set the matter for further proceedings before an 
agency hearing pursuant to this chapter. 
[Eff AUG l O 1985 1 (Auth: HRS §§91-2, 353-1.4) 
(Imp: HRS §§91-2, 353-1.4) 

§17-1200-14 Notice of hearing. (a) Upon 
determination to proceed with a hearing, the agency 
shall notify all parties of the hearing date at least 
fifteen days prior to the hearing. 

(b) A new hearing date may be afforded to the 
parties by the hearing officer; provided that the 
parties act within seventy-two hours prior to the 
hearing to extend the hearing date. The hearing 
officer may: 

(1) Approve a stipulation between parties 
extending the hearing date; 

(2) Upon motion by a party, for good cause shown 
before expiration of hearing date extend the 
hearing date; or 
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§17-1200-16 

(3) Upon motion by a party, for good cause shown 
permit action after the expiration of the 
seventy-two hour period. 
[ Ef f AUG 1 0 1985 ] (Auth: HRS 
§§91-2, 353-1.4) (Imp: HRS §§91-2, 91-9, 
91-9.5) 

§17-1200-15 Proceedinas for motions. ( a) An 
application for an order shall be made by motion, 
which, except during a hearing, shall be in writing 
and state the grounds for the application and the 
order sought. 

(b) Motions referring to facts not of record 
shall be supported by affidavits, and if involving a 
question of law, by a memorandum in support. 

(c) Except for a motion entitled to be heard 
ex parte, all motions shall be accompanied by a notice 
of hearing. Unless otherwise directed by the the 
hearing officer, the motion and notice shall be served 
upon all parties not less than seventy-two hours 
before the hearing, and the opposing parties shall 
serve any counter affidavits and memorandum in 
opposition not less than twenty-four hours before the 
hearing. 

(d) Motions shall be filed with the agency 
except that after a petition has been transferred to 
the hearing officer, all motions shall be filed with, 
and decided by the hearing officer. 
[Eff AUG 1 O 1985 1 (Auth: HRS §§91-2, 353-1.4) 
(Imp: HRS §§91-2, 353-1.4) 

§17-1200-16 Powers of the hearinq officer in 
conducting hearings. (a) The hearing officer, in 
conducting a hearing, may: 

(1) Issue notices of hearings and appearance of 
parties; 

(2) Examine witnesses: 
(3) Rule upon offers of proof, receive relevant 

evidence, and exclude irrelevant evidence or 
restrict questioning or testimony; 

(4) Regulate the manner of any examination to 
prevent unneccessary harrassment, 
intimidation, or embarrassment of any 
witness or party; 

(5) Remove disruptive individuals; 
(6) Hold conferences; 
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§17-1200-16 

(7) Rule on motions and dispose of procedural 
requests on similar matters; 

(8) Certify a question to the agency for the 
agency's consideration; 

(9) Submit in writing a report or recommended 
decision together with the findings of facts 
and conclusions of law and a recommended 
order to the agency for consideration; 

(10) Render a final decision; and 
(11) Dispose of any matter that normally arises 

in the course of the proceedings and to take 
action authorized by chapter 91, Hawaii 
Revised Statutes or any other related laws 
administered by the agency. 

(b) Nothing in this section may prevent the 
hearing officer to suspend, postpone or terminate the 
hearing by default. ( Ef f AUG 1 0 100~ J 
(Auth: HRS §§91-2, 353-1.4) (Imp: H~ §§91-2, 
353-1.4) 

§17-1200-17 Disqualification of hearino 
officer. (a) No matter snall be heara by the hearing 
officer who: 

(1) Has any pecuniary interest in the matter· 
(2) Is related within the third degree by blc~d 

or marriage to any party in the proceeding; 
or 

(3) Has participated in any pre-proceeding 
investigation of the matter or in developing 
evidence to be introduced at the proceeding 
or in making the decision or taking the 
action challenged in the proceeding. 

(b) The hearing officer affected by the 
categories in subsection (a) shall be disqualified 
from hearing the matter, either on own motion or of 
any party. Any motion to disqualify the hearing 
officer shall be decided prior to the hearing. 
[Eff AUG 1 0 1985 ] (Auth: HRS §§91-2, 353-1. 4) 
_(Imp: HRS §§91-2, 353-1.4) 

§17-1200-18 Ex pa rte communications. ( a) In 
any proceedings before the agency, no party or 
representative of a party shall communicate with the 
hearing officer concerning the merits of the case. 

(b) It shall be improper for any person 
interested in a proceeding to seek to influence the 
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§17-1200-19 

judgment of any member of the agency or hearing 
officer designated. 

(c) It shall be improper for a member of the 
agency to: 

(1) Disclose or reveal to any other member of 
the agency or hearing officer designated, 
the contents of any investigatory, agency 
prepared report concerning the matter the 
agency member or hearing officer is 
designated to hear and decide; or 

(2) Furnish the report or a copy thereof to any 
agency member or hearing officer designated, 
except where authorized by law. 
(Eff AUG 1 0 1985 ] (Auth: HRS 
§§91-2, 353-1.4) (Imp: HRS §§91-2, 91-13, 
353-1.4) 

§17-1200-19 Rights of parties. (a} The parties 
shall have an opportunity to: 

(1) Present oral or documentary evidence; 
(2) Examine the case record as well as all 

documents and records to be used at the 
hearing at a reasonable time before the date 
of the hearing as well as during the hearing; 

(3) Present the case independently or with the 
aia of others including legal counsel; 

(4) Bring witnesses, including language 
interpreters; 

(5) Establish all pertinent facts and 
circumstances; 

(6) Advance any arguments appropriate to the 
issue being heard without undue 
interference; and 

(7) Question or refute any testimony or 
evidence, and to confront and cross examine 
witnesses. 

(b) The parties by stipulation may modify or 
waive any proceeding procedures prior to and during 
the hearing. 

(c) The parties by stipulation, agreed 
settlement, consent order, or default may informally 
dispose of the case in question prior to and during 
the hearing proceedings. [Eff AUG 1 O 1985 1 
(Auth: HRS §§91-2, 353-1.4) (Imp: HRS §§91-2, 91-9, 
353-1.4) 
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§17-1200-20 Recordina of proceedinos. ( a) The 
official records of proceedings shall include 
materials prescribed in section 91-9(e), Hawaii 
Revisea Statutes. 

(b) Records of proceedings requested for the 
purposes of rehearing or court review, may be 
transcribed. 

(c) The records transcribed shall not include 
matters outside the record of proceedings. 
[Eff AUG 10 1985 ] (Auth: HRS §§91-2, 353-1.4) 
(Imp: HRS §§91-2, 91-9, 353-1.4) 

§17-1200-21 Decisions. (a) A final decision 
shall not be rendered by the agency prior to the 
hearing and examination of all evidence unless the 
decision is made in the form of a proposal which is 
suoJecc to the following conditions: 

(1) That the proposed decision contains a 
statement of reasons for the decision, 
including the determination of issues of 
fact or law necessary; 

(2) That the proposal is served to the party 
seeking relief; and 

(3) That an opportunity is afforded to the party 
to file oral or written exceptions and to 
controvert the proposal. 

(b) A final decision shall be rendered in 
writing by the agency to the affected party within one 
huncred twenty calendar days from the date of request 
for a hearing. The exception is when the hearing is 
concinued or the record is held open wherein the time 
limit shall be extended only for the period of the 
continuance. The decision shall contain: 

Cl) The findings of fact and conclusions; 
(2) Any filed proposed findings of fact and 

ruling on the proposed finding; and 
(3) A statement concerning the petitioner's 

right to judicial review. 
[Eff AUG 101985 ] (Auth: HRS 
§§91-2, 353-1.4) (Imp: HRS §§91-2, 91-11, 
91-12) 
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SUBCHAPTER 6 

ACCESS TO PUBLIC AND PERSONAL RECORDS 

§17-1200-22 Puroose. This chapter provides the 
guidelines for access to public and personal records. 
[ Ef f AUG 1 0 1985 ] (Auth: HRS §§92E-10, 
353-1.4) (Imp: HRS §§92-51, 92E-10, 353-1.4) 

"§17-1200-23 Access to public record. (a) The 
public may obtain public information as to matters 
within the jurisdiction of the agency by submitting a 
request in writing to the agency, or by inquiring in 
person at the agency. 

(b) Requests for copies of records shall be in 
accordance with section 92-21~ Hawaii Revised 
Statutes." [Eff: AUG 1 0 19b5 ] 
(Auth: HRS §91-2) (Imp: HRS §§92-21, 92-51) 

§17-1200-24 Access to personal records. (a) A 
person, in writing, may request access to the person's 
own personal record unless exempt by section 92E-3, 
Hawaii Revised Statutes, laws, or this chapter. The 
request shall contain: 

(1) Identifying information, including name, 
address, or telephone number, and date of 
request; and 

(2) The general nature of the request. 
(b) Upon prompt certification to proceed with 

the request by the agency, it shall provide access to 
the person within ten working days following the date 
of the request. An additional twenty working days 
beyond the ten day period may be extended to the 
agency; provided that the agency within the initial 
ten working days, notifies the person of the 
circumstances for the delay. 

(c) Access to records shall be permitted; 
provided that: 

(1) Appropriate personal identification is made 
available prior to the review; 

(2) Access to review is conducted during normal 
business hours of the agency; 

(3) Examination of records is conducted under a 
supervised environment to assure the 
security of the record; and 
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(4) Copies for records requested shall be in 
accordance with sections 92E-6 ana 92E-7, 
Hawaii Revised Statutes. 

(d) If the agency refuses the person access to 
records, the agency within ten working days following 
the request shall submit in writing the reasons for 
its refusal and the procedures for administrative 
relief provided in section 17-1200-26. 
[Ef f AUG 1 O 1985 ] (Auth: HRS §§92E-10, 
353-1.4) (Imp: HRS §§92E-2, 92E-6, 92E-7) 

§17-1200-25 Challenge to correct or amend 
personal record. (a) A person may challenge any 
factual error in the record and to correct or amend 
the error. The challenge shall be in the form of a 
request which: 

(1) Specifies the requested correction or 
amendment; and 

(2) Provides supportive evidence or information 
of the record. 

{b) Upon date of receipt of the request, the 
agency, in writing, within twenty working days shall: 

(1) Acknowledge the receipt of the request; 
(2) State the corrections or amendments to the 

record; or 
(3) State its refusal to correct or amend the 

record, the reasons for the refusal, and the 
proceaures for administrative relief 
provided in section 17-1200-26. 
[Eff AUG 1 o 1985 ] (Auth: HRS 
§§92E-10, 353-1.4) (Imp: HRS §92E-8) 

§17-1200-26 Administrative relief procedures. 
(a) Upon refusal of the agency to allow a person 
access to a record or to correct or amend a personal 
record, or both, the person may petition the agency in 
writing for an administrative review of its refusal. 
The petition shall contain among other things: 

(1) The reasons for the person's disagreement as 
to the agency's refusal; and 

(2) Any new supportive evidence or information 
of the record. 

(b) Upon receipt, the petition shall be assigned 
hearing officer for review. to a 

[Eff 
353-1.4) 

AUG 1 0 198S ] (Auth: HRS §§92E-10, 
(Imp: HRS §92E-8) 
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§1 i-1200-27 Administrative review. (a) Upon 
refusal of the agency to allow a person access to a 
record or to correct or amend a personal record or 
both, the hearing officer within thirty working days 
after receipt of the petition for review of the 
agency's refusal shall: 

(1) Make a final determination to permit or deny 
the person access to a record, or to correct 
and amend the record, or both; or 

(2) Allow the person upon denial to include in 
writing into the person's personal record 
wherever appropriate, the reasons for the 
person's disagreement as to the agency's 
denial. 

(b) Persons denied may seek judicial remedies. 
[Eff AUG 1 0 1385 J (Auth: HRS §§92E-10, 
353-1.4) (Imp: HRS §§92E-9, 92E-13) 
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HAWAII ADMINISTRATIVE RULES 

TITLE 17 

§17-1201-1 

DEPARTMENT OF SOCIAL SERVICES AND HOUSING 

SUBTITLE 7 STATE INTAKE SERVICE CENTERS 

CHAPTER 1201 

PROGRAM IMPLEMENTATION 

Subchapter l Definitions 

§17-1201-1 Definitions 

Subchapter 2 Assessment Proceedings 

§17-1201-2 General assessment proceedings for 
voluntary status individuals 

§17-1201-3 General assessment proceedings for 
pretrial, presentence, and post sentenced 
status offenders 

§§17-1201-4 to 8 (Reserved) 

Subchapter 3 Recommendation Proceedings 

§17-1201-9 

§17-1201-10 
§§17-1201-11 

Recommendations on pre-arraignment; 
pretrial proceedings 
Recommendations on presentence proceedings 
to 16 (Reserved) 

Subchapter 4 Program Services 

§17-1201-17 
§17-1201-18 
§17-1201-19 
§17-1201-20 

Purpose 
Supervision 
Violations 
Individualized program services 

SUBCHAPTER 1 

DEFINITIONS 

§17-1201-1 Definitions. As used in this chapter: 
"Agency" means the state intake service centers. 
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§17-1201-1 

"Assessment" means the processes used to gather 
and verify pertinent informacion, develop impressions 
and images, and check hypotheses about an individual 
or an offenaer's pattern of characteristics which 
determine the individual's or offender's behavior in 
interaction with the environment. The definition may 
include pretrial investigations, presentence 
investigations, postsentence correctional diagnosis, 
and other social, cultural, and medical assessments. 

"Individual" means a natural person. The 
definition includes any individual who voluntarily 
seeks program services from the agency. 

"Individualized program services" means any 
social services extended to an individual or an 
offender to assist in dealing with a situation or 
environment. 

"Judicial officer" means an officer who has been 
elected or appointed to preside over a court of law. 

"Offender" means those persons arrested, charged 
or indicted for the commission of a crime; those 
convicted of a crime; and those sentenced for a crime. 

"Postsentence status" means when an offender has 
been sentencea for the commission of an offense. 

"Postsentence supervision" means supervision 
provided to an offender after sentencing within the 
community. 

"Presentence status" means when an offender has 
been convicted for the commission of an offense but 
not yet sentenced by the court of jurisdiction. 

"Presentence supervision" means supervision 
provided to a convicted offender prior to sentencing 
within the community. 

"Pretrial status" means when an offender has been 
arrested and charged for a commission of a crime. 

"Pretrial supervision" means supervision provided 
to an offender prior to conviction within tqe 
community. 

"Program service" means a set of processes used 
to assist an individual or an offender in dealing with 
a situation and the environment within the community 
or institution. Assistance may be in the form of 
supervision, assessment, counseling, referrals and any 
other service deemed pertinent and necessary. 

"Referral" means a process of obtaining from 
another agency or person, services which aid the 
individual or offender in adjusting to the environment. 

"Supervising agency" means the·state intake 
service centers. 
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"Supervision" means a one-to-one contact with an 
offender to ensure that the conditions set by the 
courts are followed. 

"Verification" means the process of corroborating 
and verifying by whatever methods possible the 
information received from an individual, an offender, 
or other sources. 

"Voluntary status" means an individual who, by 
choice, requests assessment and other services from 
the agency. [Eff AUG 1 O 1985 J (Auth: HRS 
§§353-1.4, 706-602) (Imp: HRS §§353-1.4, 706-602) 

SUBCHAPTER 2 

ASSESSMENT PROCEEDINGS 

§17-1201-2 General assessment proceedincs for 
voluntarv status indiviauals. (a) Assessment in the 
fcrm or a personal and social inquiry may be extended 
to an individual on a voluntary basis; provided that: 

(1) No inquiry shall be initiated unless 
specifically authorized by the inaividual in 
writing requesting an assessment; and 

(2) The individual is advised of the conaitions, 
limitations, or the restrictions of services. 

(b) The intensity and scope of the inquiry shall 
be according to the needs of the individual. The 
following common characteristics among others may be 
explored: 

(1) Employment status and history; educational 
background; 

(2) Social history of the individual, including 
family relationships, marital status, 
interest and activities, and residence 
history; 

(3) Medical history and present physical and 
mental condition; and 

(4) Any other information that the individual 
voluntarily provides which does not violate 
the intent and purpose for which the inquiry 
is made. 

(c) No corroboration of information shall be 
permitted on references given to interviewer unless 
specifically authorized by the individual. 

(d) Any information collected on the individual 
shall be construed as a personal record pursuant to 
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chapter 92E, Hawaii Revised Statutes, where 
applicable, and shall be maintained as follows: 

· (1) The information on the individual shall be 
collected, recorded, and filed separately 
from ani other records to include but not be 
limiteci to: 
(A) Criminal history record information; 
(B) Public records; 
(C) Criminal justice intelligence 

information; 
(D) Criminal justice investigative 

information; and 
(E) Medical records. 

(2) The information shall not be disclosed to 
any person other than the individual to whom 
the record pertains without the written 
authorization of the individual, unless 
disclosure is in accordance with sections 
92E-4 and 92E-5, Hawaii Revised Statutes. 
[Eff AUG 1 0 1985 J (Auth: HRS 
§353-1. 4) (Imp: HRS §353-1. 4) 

§17-1201-3 General assessment proceedings for 
pretrial, oresentence ana postsentencea scacus 
oftenaers. (a) The court pursuant to sections 
353-1.4 and 706-602, Hawaii Revised Statutes may order 
the agency to conduct an assessment on any offender 
charged with, or convicted of, or sentenced for a 
crime. 

( b) 
following 

(l} 

(2} 

(3} 

( 4) 

(5) 

(C} 
( l) 

The assessment shall be conducted in the 
manner: 
No inquiry shall be made as to the 
description and circumstances surrounding 
the current offense of an offender who has 
not been convicted of a crime; 
The offender shall be advised of the purpose 
and nature of the inquiry and proceedings; 
The inquiry shall be conducted in clear and 
understandable language; 
The information secured shall be properly 
and accurately documented and recorded; and 
The information secured shall be maintained 
confidential in accordance with chapter 846, 
Hawaii Revised Statutes. 
The assessment may describe: 
The offender's delinquency record or 
criminal record, or both; 
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(2) The offender's employment status and history 
and educational background; 

(3) The offender's family relationships, marital 
status, interest and activities, and 
residence history; 

(4) The offender's medical history; 
(5) The offender's social environment to which 

the offender might return; and other 
character information; 

(6) The offender's economic status and capacity 
to meet monetary responsibilities; 

(7) The offender's involvement with clinics, 
institutions, and other social services; and 

(8) Any other information deemed relevant or the 
courts direct to be included. 

(e) The following sources among others may be 
used in the corroboration of information: 

(1) Any reference given by the offender to the 
agency; 

(2) Any relatives who appear at the agency or at 
the court; 

(3) Any judicial officer, parole officer, or 
other source person or agency; 

(4) Prior arrest and conviction records from 
criminal justice agencies; and 

(5) Prior files of the agency if the offender 
was processed before to check on 
inconsistencies. 

(f) An evaluation summary may vary according to 
the legal status of the offender, the needs of the 
offender, the complexity and nature of the case, and 
the needs of the decision makers. The evaluation 
summary may address the following characteristics: 

(1) If warranted, whether the current offense 
was situational; 

(2) Background of criminal involvement; and the 
seriousness of the offense; 

(3) Psychological, emotional, and physical 
factors; 

(4) Familial situations, employment status and 
history, and residential stability of the 
offender; 

(5) Personal habits, including substance abuse 
and other factors relevant to the offender's 
adjustment; 

(6) Risk to the safety and welfare of others; 
and the risk and benefits of working wit~ 
the offender in the community; and 

1201-5 

\ 

t 
~ 
) 
j 



§17-1201-3 

( 7) The offender's strengths and weaknesses; and 
whether the offender has made any efforts or 
is motivated towards self-correction for 
existing problems. 
[Eff llUG 1 n 10R" (Auth: HRS 
§§353-1.4, TOo-~U'2) (Imp: HRS §§353-1.4, 
704-404, 704-405, 706-601, 706-602, 706-603) 

§§17-1201-4 to 8 (Reserved) 

SUBCHAPTER 3 

RECOMMENDATION PROCEEDINGS 

§17-1201-9 Recommendations on pre-arraiqnment: 
pretrial oroceedinqs. (a) The agency when tnere is a 
reason to doubt the offender's fitness to proceed for 
arraignment, may notify the judicial officer or secure 
a court order from the judicial officer, authorizing 
the examination of the offender with respect to 
physical or mental disease, disorder, or defect. Upon 
the approval to proceed, the agency shall refer the 
offender to the mental health courts and corrections 
team or qualified mental health professionals for 
evaluation, findings, and recommendations. 

(b) The agency shall notify the various offices 
of the prosecution prior to the recommendation to a 
judicial officer, any recommendation for the reduction 
of bail or to conditionally release an offender 
charged for a class A felony involving force or 
violence against another person. 

(c) The agency may recommend to the judicial 
officer: 

(1) The release of the offender on own 
recognizance; 

(2) The release of the offender under the 
superv1s1on or monitoring of the agency with 
or without bail, or any of them; 

(3) The release of the offender to a third party 
or to a program; 

(4) A person as surety; 
(5) A reduction or increase of bail amount to 

ensure appearance in court by the offender; 
(6) The confirmation of bail established by the 

judicial officer; and 
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(7) Any combination of the above or other 
recommenaations which apply to law. 

(e) The recommendation shall be made on an 
official agency form and shall be maintained as an 
official agency document. 

(f) A copy of the evaluation summary, 
documentation, and recommendation may be furnished to 
the offender or counsel and the prosecuting attorney 
to provide an opportunity to controvert or supplement 
information in the report. [Ef f AUG 1 O 1985 1 
(Auth: HRS §353-1.4) (Imp: HRS §§353-1.4, 353-1.6, 
704-404, 704-405, 804-6, 804-9, 804-10, 804-11, 
804-12, 804-13, 804-15) 

§17-1201-10 Recommendations on presentence 
proceedinas. 

(a) The agency may recommend to the judicial 
officer: 

( 1) 

(2) 

( 3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 
(13) 

A psychiatric examination and other medical 
observation and examination per section 
706-603, Hawaii Revised Statutes; 
Placement on probation per section 706-622, 
Hawaii Revised Statutes; 
Revocation of probation or suspension oi 
sentence per section 706-628, Hawaii Revised 
Statutes; · 
The various sentencing provisions per 
section 706-605, Hawaii Revised Statutes; 
Imprisonment per chapter 706, Part IV, 
Hawaii Revised Statutes; 
Fines per chapter 706, Part III, Hawaii 
Revised Statutes; 
Civil commitment in lieu of prosecution or a 
sentence per section 706-607, Hawaii Revised 
Statutes; 
Suspension of sentence per section 706-620, 
Hawaii Revised Statutes; 
Deferred acceptance of guilty plea and nolo 
contendere plea per section 853-1, Hawaii 
Revised Statutes. 
Withholding of sentence to imprisonment per 
section 706-621, Hawaii Revised Statutes; 
Conditional discharge per section 712-1255, 
Hawaii Revised Statutes; 
Any combination of the above; and 
Any other recommendations that apply to law. 
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(b) The recommendation shall be held 
confidential and shall not be disseminated unless 
ordered by the court. 

(c) A copy of the presentence report and other 
documentation shall be furnished by the agency in 
accordance with section 706-604, Hawaii Revised 
Statutes. 

(d) The victims of certain crimes shall be 
notified by the agency as to their respective rights 
in accoraance with sections 351-32, 706-602, and 
706-624.S, Hawaii Revised Statutes. 
[Eff AUG 1 0 1985 ] (Auth: HRS §706-602) 
(Imp: HRS §§351-32, 706-601, 706-602, 706-603, 
706-604, 706-605, 706-607, 706-620, 706-621, 706-622, 
706-624.S, 706-640, 706-641, 706-659, 706-660, 
706-662, 706-663, 706-667, 712-1255, 853-1) 

§§17-1201-11 to 16 (Reserved} 

SUBCHAPTER 4 

PROGRAM SERVICES 

§17-1201-17 Puroose. Program services are 
provided to enhance the offender's personal adjustment 
and the safety of the public in the form of: 

(l) Pretrial, presentence, and postsentence 
supervision services as prescribed by law or 
court order; and 

(2) Individualized assessment, counseling and 
other social and referral services. 
[Eff AUG 1 O 1985 ] (Auth: HRS 
§§353-1.4, 706-602) (Imp: HRS §§353-1.4, 
706-602, 706-605, 706-622, 706-624, 706-625, 
706-626, 706-627, 706-628, 804-7.l) 

§17-1201-18 Suoervision. (a) The agency may 
supervise pretrial, presentence, and postsentenced 
status offenders in accordance with the conditions set 
forth by court order pursuant to sections 804-7.1 ana 
706-624, Hawaii Revised Statutes. 

(b) Any recommendations for changes or additions 
to the court order may be requested of the court by 
motion or hearing and upon approval by a judical 
officer. 
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(c) The offender shall be given a copy of the 
conditions imposed by the court, stated with 
sufficient specificity to guide the offender's conduct 
accorciingly. 

(d) The agency shall provide reports to the 
court of jurisdiction which describe the progress of 
the offenaer under supervision. 
[Eff AUG 101gg5 J (Auth: HRS §353-1.4) 
(Imp: HRS §§291-4, 353-1.4, 706-624, 706-625, 
712-1255, 804-17, 804-19, 853-1) 

§17-1201-19 Violations. (a) When the agency 
has probable cause or reasonable grounds to believe 
that the offender, while under the jurisdiction of the 
court has committed a new offense or intends to commit 
an offense or threatens to commit an offense, the 
agency shall immediately report this belief to the 
appropriate court of jurisdiction. 

(b) When the agency has probable cause or 
reasonable grounds to believe that an individual has 
threatened to commit an offense against a person or 
property of another, the agency may file a complaint 
against the individual with a district court judge. 

(c) When the agency determines that an offender 
has violated the conditions of release on bail, the 
agency may tile an affidavit with the prosecuting 
attorney in support of the violation. 

(d) When the agency determines that an offender 
has violated the conditions of probation or suspension 
of sentence, the agency may file an affidavit with the 
court in support of the determination. 
[Eff AUG 1 0 1985 J (Auth: HRS §353-1.4) 
(Imp: HRS §§706-626, 706-627, 706-628, 804-7.2, 
804-31, 804-38) 

. ~17-l~Ol:20 Individualized program se~vi~es. 
Ind1v1dual1zec program services may be prov1dea on a 
voluntary basis to individuals and offenders. The 
exception shall be court ordered services directed to 
offenders. The services may include but not be 
limited to: 

(1) Orientation to criminal justice processes; 
(2) Individualized needs assessment; 
(3) Counseling, including crisis intervention to 

individuals, offenders, families, and 
significant others; 
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(4) Noncustodial adjunct services to offenders 
to facilitate intake and release from 
institutions; and 

(5) Referrals to agencies or persons to include 
but not be limited to: 
(A) Educational and vocational referrals, 

or placement, or both; 
(B) Medical/psychiatric/psychological 

referrals, or treatment, or both; 
(C) Substance abuse referrals, or 

placement, or both; 
(D) Financial, marital, and family planning 

referrals; and 
(E) Other social service referrals, 

including residential placement and 
outpatient referrals. 
[Eff AUG 1 0 1985 J (Auth: HRS 
§353-1.4) (Imp: HRS §§353-1.4, 
706-624, 712-1255, 804-7.l, 853-1) 
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HAWAII ADMINISTRATIVE RULES 

TlTLE 1117 
. . 

DEPARTMENT OF SOCIAL SERVICES AND HOUSING 

SUBTITLE , 7 STATE INTAKE SERVI'CE CEN'l'ERS · ; 

CHAPTER 1202 

CRIMINAL HISTORY RECORD INFORMATION SYSTEM 

Subchapter 1 Definitions 

§17-1202-1 Definitions 
. . 

Subchapter 2 General Provi~ions 

§17-1202-2 
§17-1202-3 
§17-1202-4 
§17-1202-5 
§17-1202-6 

Purpose 
Applicability of rules 
Responsibilities of user agencies 
Responsibilities of agency 
Enforcement authority 

Subchapter 3 Collection of Criminal History 
Record Information 

Purpose §17-1202-7 
§17-1202-8 Collection of criminal history record 

information 
§17-1202-9 
§§17-1202-10 

Accuracy of data 
to 13 (Reserved) 

Subchapter 4 Maintenance of Data 

§17-1202-14 

§17-1202-15 
§§17-1202-16 

Maintenance of criminal 
information 
Separation of data 
to 18 (Reserved) 

Subchapter 5 Sealing of Data 

§17-1202-19 Sealing of data 
§§17-1202-20 to 22 (Reserved) 
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Subchapter 6 Storage of Data 

§17-1202-23 Storage manual data 
§17-1202-24 Storage electronic data 
§§17-1202-25 to 27 (Reserved) 

Subchapter 7 Expungement Orders 

§17-1202-28 
§17-1202-29 

Expungement orders by the attorney general 
Expungement orders by the courts 

Subchapter 8 Security of System 

§17-1202-30 
§17-1202-31 

§17-1202-32 
§17-1202-33 
§§17-1202-34 

Electronic data operations 
Safety of electronic equipment 
peripherals 
Safety of manual recoras 
Personnel security management 
to 38 (Reserved) 

and 

Subchapter 9 Dissemination of Information 

§17-1202-39 Dissemination of information 
§§17-1202-40 to 43 (Reserved) 

Subchapter 10 Audit 

§17-1202-44 Audit 

SUBCHAPTER l 

DEFINITIONS 

§17-1202-1 Definitions. As usea 1n this chapter: 
"Active record" means when an offender is held in 

incarceration, currently under-going pretrial, 
presentence, and postsentence proceedings, or who is 
currently under the jurisdiction of or being 
supervised by the user agencies, including those 
offenders on escape status and inter-state compact 
status. 

"Agency" means the state intake service centers. 
"Agent in charge of records" means the person 

designated by the user agency head responsible for the 
collection, maintenance, seal, storage, purge, 
dissemination, and security of its respective criminal 
history record information system. 
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"Administration of criminal justice" shall be as 
defined in section 846-1, Hawaii Revised Statutes. 

"Audit" means the process to determine the 
accuracy and completeness of criminal history record 
information and determining compliance to laws and 
rules. 

"Accurate" shall be as defined in section 846-1, 
Hawaii Revised Statutes. 

"Collection" means the processes for the 
collection of criminal history record information by 
manual or electronic data processing means for 
criminal justice purposes. 

"Complete" shall be as defined in section 846-1, 
Hawaii Revised Statutes. 

"Confi6entiality" means protection of data or 
restriction of its dissemination. 

"Conviction data" means information disclosing 
that a person has pleaded guilty or nole contendere 
to, or was convicted of any criminal offense, 
sentencing information, and whether such plea or 
judgement has been affirmed or modified. This 
information may also refer to "disposition" 
information as defined in section 846-1, Hawaii 
Revised Statutes. 

"Criminal justice agency" shall be 
section 846-1, Hawaii Revised Statutes. 
definition excludes the public defender 
prevention agencies. 

as defined in 
The 

and crime 

"Criminal history record information" shall be as 
defined in section 846-1, Hawaii Revised Statutes. 
This definition includes all correctional and parole 
records as defined in sections 353-8, 353-9, and 
353-71, Hawaii Revised Statutes. 

"Criminal history record information system" 
shall be as defined in section 846-1, Hawaii Revised 
Statutes. 

"Criminal justice intelligence information" means 
information on identifiable individuals compiled in an 
effort to anticipate, prevent or monitor possible 
criminal activity. 
· "Criminal justice investigative information" 
means information on identifiable individuals compiled 
in the course of the investigation of specific 
criminal acts. 

"Data center" means the Hawaii criminal justice 
data center. 

"Disposition" shall be as defined in section 
846-1, Hawaii Revised Statutes. 
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"Dissemination" shall be as defined as in section 
846-1, Hawaii Revised Statutes. 

"Executive director" means the executive director 
of the state intake service centers. 

"Expungment" means the processes in which 
non-conviction data is annulled, cancelled, rescinded, 
and purged from the criminal history record 
information system. 

"Inactive record" means when an offender has been 
released from the jurisdiction of the user agencies, 
including but not limited to, released from 
incarceration, discharged from parole, terminated from 
supervision because of sentencing, revocation, and 
other status change actions. · 

"Inter-state information" means the exchange of 
criminal history record information between states. 

"Juvenile justice record information" means 
information about social, medical or psychological 
assessmencs, court dispositions, presentencing 
reports, and supervision records contained in juvenile 
court subject records. 

"Log" means a recording of transactions of what 
information has been disseminated, when, and to whom. 

"Maintenance of information" means the process of 
filing active criminal history record information 
collected manually or by electronic data processing 
means for criminal justice purposes. 

"Medical records" shall be as defined in section 
622-51, Hawaii Revised Statutes. 

"Non-conviction data" shall be as defined in 
section 846-1, Hawaii Revised Statutes. 

"Personal record" shall be as defined in section 
92E-l, Hawaii Revised Statutes. 

"Privacy" means individual rights to privacy. 
"Public record" shall be as defined in section 

92-50, Hawaii Revised Statutes. 
"Purge" means a process used in physically 

destroying manual records or erasure of electronic 
data. 

"Purging of conviction data" means the process of 
physically destroying, electronically erasing or 
returning to an individual, any conviction data stored. 

"Purging of non-conviction data" means the 
process of physically destroying, electronically 
erasing or returning to the individual, non-conviction 
data where no conviction has resulted from the event 
triggering the collection of information. This 
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definition may also include the expungernent of 
non-conviction data. 

"Record" means any item, collection, or grouping 
of criminal history record information collectea 
manually or electronically about an individual that is 
maintained by the user agency and is filed and 
retrievable by name or code. The term includes 
documents, magnetic disks and tapes, electronic data 
banks, and any other forms used to store information. 

"Sealing of information" means the process in 
which non-conviction and conviction data collected and 
maintained manually or electronically is removed or 
restricted from active circulation. 

"Security" means the procedural requirements of 
protecting data systems from unauthorized access, 
disclosure, sabotage, and artificial and natural 
disasters. 

"Separation of files" means the filing nnd 
storing of criminal history record information 
separate from other data. 

"Storage" means the processes of physically 
storing information by electronic means, microfilm, 
and the physical storage of manual offender records. 

"User agency" means the state intake service 
centers, the corrections division of the depart~ent of 
social services and housing, and the paroling 
authority. 

"User agency head" means the administrator of the 
corrections division of the department of social 
service and housing, the executive director of the 
state intake service centers, and the chairperson of 
the paroling authority. [Eff AUG 1 0 19'35 1 
(Auth: HRS §353-1.4) (Imp: HRS §§353-1.4, 846-1, 
846-6, 846-11) 

SUBCHAPTER 2 . 

GENERAL PROVISIONS 

§17-1202-2 Purpose. This chapter relates to the 
administrative responsibilities of the user agencies 
to integrate and coordinate the administration of 
criminal history record information systems. 
[Eff AUG 101985 J (Auth: HRS §353-1.4) 
(Imp: HRS §§353-7, 353-8, 353-9, 353-71, 846-3, 
846-4, 846-5, 846-6, 846-7., 846-8, 846-9, 846-10, 
846-11, 846-12, 846-13, 846-16) 
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§17-1202-3 Applicabilitv of rules. (a) The 
rules apply to the collection, maintenance, seal, 
storage, purge, dissemination, and security of 
criminal history record information by the user 
agencies. The exceptions include but not to be 
limited to: 

(1) Investigative or intelligence information 
compiled in the course of conducting an 
investigation of an individual relating to a 
criminal activity: 

(2) Investigative or intelligence information 
collected by the paroling authority pursuant 
to sections 353-66 and 706-670, ~awaii 
Revised Statutes, and the department of 
social services and housing pursuant to 
section 346-4.5, Hawaii Revised Statutes and 
the rules established: 

(3) Personal records; 
(4) Public records; 
(5) Medical records: 
(6) Materials and items as per section 846-8, 

Hawaii Revised Statutes: and 
(7) Statistics system which do not reveal the 

identity of individuals. 
(b) The rules of this chapter are general in 

nature and are superseded by rules adopted by the 
attorney general where applicable. 
(Eff AUG 1 O 1985 J (Auth: HRS §353-1.4) 
(Imp: HRS §S 346-4.5, 353-8, 353-9, 353-66, 353-71, 
622-51, 706-670, 846-6, 846-8, 846-11, 846-15) 

§17-1202-4 Resoonsibilities of user aqencies. 
(a) Each user agency shall be responsible for the 
management of its respective criminal history record 
information system and shall integrate and coordinate 
its system with the agency in the collection, 
maintenance, seal, storage, purge, dissemination, and 
security of criminal history record information. 
. (b) Each user agency head shall delegate an 
agent in charge of records who shall exercise the 
authority subject to laws and the rules established 
for the implementation of the criminal history record 
information system. (Eff AUG 1 O 1985 ] (Auth: 
HRS §353-1.4) (Imp: HRS §§353-1.4, 353-8, 353-9, 
353-71, 846-6, 846-11) 
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§17-1202-5 Responsibilities of the acencv. The 
agency shall be respons1ole for the following 
administrative functions: 

(l} Conducts internal audits to verify the 
accuracy and completeness of criminal 
history record information; 

(2} Coordinates with criminal justice agencies 
corrective changes to criminal history 
record information; 

(3} Coordinates with the user agencies the 
collection, maintenance, seal, storage, 
purge, antl the dissemination of criminal 
history record information; 

(4} Coordinates with the user agencies the 
security of criminal history record 
information from unauthorized access, theft, 
sabotage and from any other artificial or 
natural disasters; 

(5} Monitors the use of equipment, policies and 
procedural aspects, and the personnel to 
carry out the implementation of the criminal 
history record information system; 

(6) Integrates and coordinates the criminal 
history record information of the user 
agencies with the data center system; 

(7} Assumes a developmental and technical 
support role relative to criminal history 
record information systems of the user 
agencies; 

(8) Assumes a research and statistical analysis 
role relative to the criminal history record 
information of the user agencies; and 

(9) Assumes a coordinator role to query the data 
center prior to any dissemination of 
information to assure that complete and 
accurate information is disseminated. 
[ Ef f AUG 1 O 1985 1 (Auth: HRS 
§353-1.4) (Imp: HRS §§353-1.4, 353-7, 
353-8, 353-71, 846-4, 846-6, 846-11) 

§17-1202-6 Enforcement authoritv of executive 
director. Whenever the executive director or a 
designated representative finds that: 

(1) A user agency is not complying to this 
chapter, policies and procedures 
established, the executive director shall 
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aovise the user agency agent in charge of 
records for corrective actions; 

(2) The agent in charge of records fails to take 
corrective qctions, the executive director 
shall notify the user agency heaa for 
corrective actions; and 

(3) Any employee or individual or agency 
pursuant to agreements violates the laws in 
accQrqance with sections 846-9, and 846-16, 
Hawaii ~evised Statutes, the user agency 
head shall take action in accordance with 
the law as may be appropriate. 
[ Eff AUG 1 0 198" J (Auth: HRS 
§J53-l.4) (Imp:w 1iRS §§353-1.4, 353-9, 
84~-9, 846-16) 

SUBCHAPTER 3 

COLLEC'J;'ION OF CRIMINAL HISTORY RECORD INFORI·lATim; 

§17-1202-7 Purpose. The purposes for the 
collection of criminal history record information are 
to: 

(l) Enhance tne management and operational 
efficiency and effectiveness of criminal 
justice administration; 

(2) Enhance effective plar.ning, evaluation of 
management and operations in order to 
improve and expand services provided to 
offenders, and to monitor the quality of 
services; and 

f3) ~nqance research and analysis of information 
for the purpose of determining local and 
national trends, programs and management 
development, and evaluations. 
[~ff AUG101995 ] (Auth: HRS 
§353~1.4) (Imp: HRS §353-1.4) 

§17-+202-8 Collection of criminal history record 
information. Criminal history record information may 
~e collected rnanuqlly or by electronic data processing 
means tq obtain: 

(1) Off~nder iaentification, personal 
background, and other characteristics that 
provide a general profile of the offender; 
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(2) Facts of arrest and charge, indictments, and 
subseouent release and terms (bail, own 
recognizance, other dispositional actions); 

(3) Information compiled in connection with 
pretrial and presentence investigations; and 
determination of physical and mental 
conditions of offenders; 

(4) Facts and results of pretrial and 
presentence investigation proceedings; 

(5) Facts and results of any trial or 
proceedings, including sentence or penalty; 

{6) Information pertaining to offender 
supervision and programming within and 
outside the institutions; · 

(7) Information pertaining to period and place 
of confinement, admission, and release: 

(8) Information on formal termination to the 
criminal justice process as to offense 
charged or convicted; 

(9) Information of the results of proceeaings 
revoking parole; 

(10) Information on presentence calculations; and 
(11) Any other information to enhance the 

management and operational . efficiency and 
effectiveness of criminal justice 
administration which apply to law. 
[Eff AUG 1 O 1985 J (Auth: HRS 
§353-1.4) (Imp: HRS §§353-1.4, 353-8, 
353-9, 353-71, 706-671, 846-1) 

§17-1202-9 Accuracy of data. All electronic or 
manual record data entries shall be verified for 
accuracy and completeness by manual, visual, or 
computer edit and verification programs prior to 
en try. [Eff AUG 1 O 1985 J (Auth: HRS 
§353-1. 4) (Imp: HRS §84 6-6) 

§§17-1202-10 to 13 (Reserved) 

SUBCHAPTER 4 

MAINTENANCE OF DATA 

§17-1202-14 Maintenance of criminal history 
record information. (a) Criminal history record 

1202-9 

5.l 



§17-1202-14 

information collected manually and designated as an 
active record by the user agency shall be filed and 
located within a secure, protected, and accessible 
area. 

(b} Criminal history record information entered 
electronically and designated as an active record by 
the user agency shall be electronically maintained 
within a secure and protected area, subject to 
authorized access and retrieval. The agency shall: 

(l} Centrally maintain and monitor the filing of 
electronic data; and 

(2) Coordinate its activities with the data 
center, the electronic data processing 
division of the department of finance, and 
all other agencies authorized to collect ar.a 
store electronic data. 
[ Ef f AUG 1 O 1985 ] (Auth: HRS 
§353-1.4) (Imp: HRS §§846-6, 846-11) 

§17-1202-15 Seoaration of data. (a) All active 
or inactive criminal history record information 
collected and maintained manually or by electronic 
means shall be filed to the extent possible separately 
from non-criminal history record information. 

(b) Non-criminal history record information 
which cannot be physically separated without affecting 
other criminal history record information shall be 
maintained as a criminal history record information, 
and item or items of the non-criminal history record 
information shall be subject to possible purge. 
[Eff AUG 1 O 1985 ] {Auth: HRS §353-1. 4) 
(Imp: HRS §846-6) 

§§17-1202-16 to 18 (Reserved) 

SUBCHAPTER 5 

SEALING OF DATA 

§17-1202-19 Sealina of data. {a) The period of 
time that a manual record shall be maintained as an 
inactive record shall be determined by each user 
agency. For the purpose of assuring system operations 
efficiency of maintaining inactive manual records, a 
standard of no more than two years is established at 
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which time the inactive record may be sealed in the 
following manner: 

(l) Upon determination by the user agency that 
an inactive manual record exists, the user 
agency may identify and purge irrelevant and 
non-essential items in the record; and 

(2) Upon identification and purge, the user 
agency may store the record or transfer the 
recora to the agency for central storage. 

(b) Upon transfer of the record, the user agency 
shall log the transfer to the agency, identifiable by 
offender name or code and date of transfer. 

(c) The period of time that inactive . electronic 
data record may be sealed shall be determined by the 
agency. The agency may: 

(1) Identify and purge specific items in the 
record; and 

(2) Seal electronic data which is identifiable 
by name or code, and retrievable for 
activation by the user agencies. 
[Eff AUG 1 O 1985 J (Auth: HRS 
§353-1.4) (Imp: HRS §846-6) 

§§17-1202-20 to 22 (Reserved) 

SUBCHAPTER 6 

STORAGE OF DATA 

§17-1202-23 Storaqe of manual criminal historv 
record information. (a) Upon transfer of sealed 
inactive manual records to the agency, the agency 
shall microfilm records. 

· (b) Microfilms shall be stored indefinitely in a 
security area, inaccessible to damage or destruction 
from fire, water, and other artificial and natural 
disasters. 
. (c) Upon microfilming, all sealed manual records 
may be stored in a security area or may be purged as 
follows: 

(1) All sealed manual records concerning 
offenders convicted of a felony may be 
puryed ten years after date of release from 
supervision with no subsequent arrest and 
conviction of a criminal offense; and 
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(2) All sealed manual rec :s concerning 
offenders convictea c misdemeanor may be 
purged five years aft ~ date of release from 
supervision with no subsequent arrests or 
convictions of a criminal offense. 

(d) The purging of sealed manual records shall 
be in accordance with section 94-3, Hawaii Revised 
Statutes, and any rules set forth by the department of 
accounting and general services. 
(Eff . AtfG 1 O 1985 J (Auth: HRS §353-1.4) 
(Imp: HRS §§94-3, 846-6) 

§17-1202-24 Storage of electronic data. 
(a) All sealed inactive electronic data shall be 

stored at the agency, the electronic data processing 
division of the department of finance, the data center 
or wherever feasible, and shall be kept secure and 
accessible for reactivation or authorized access. 

(b) The agency shall secure agreements, develop 
and establish policy and procedural aspects for the 
preservation of electronic data in coordination with 
the data center, the electronic data processing 
division of the department of finance, user agencies, 
ana the department of accounting and general 
services. [Eff ~UG101985 J (Auth: HRS 
§353-1.4) (Imp: HRS §§94-3, 846-6) 

§§17-1202-25 to 27 (Reserved) 

SUBCHAPTER 7 

EXPUNGEMENT ORDERS 

§17-1202-28 Expungement orders by attorney 
general. (a) Any non-conviction data including 
fingerprints and photographs collected, maintained, 
_sealed, or stored manually on a person arrested for, 
or charged without a disposition and which are capable 
of being forwarded without affecting other records, 
upon order by the attorney general, shall be forwarded 
to the attorney general for placement in a 
confidential file. 

(b) The agency authorized to conduct presentence 
investigations for the courts may request information 
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from the confidential file while preparing a 
presentence investigation. 

17-1202-30 

(c} Any records subject to expungement orcers · on 
magnetic tape or in a computer memory bank shall be 
purged. 

(d} Nothing in this chapter shall be construed 
to permit or require the user agency not to comply 
with expungement orders. [ Ef f AUG 1 O 1985 1 
(Auth: HRS §353-1.4) (Imp: HRS §§831-3.2, 853-1) 

§17-1202-29 Exounaement orders bv courts. 
(a} Any non-conviction data collectea, 

maintained, sealed, or stored manually or by 
electronic means may be expunged on a person dismissed 
and discharged of the proceeding against the person in 
accordance to section 712-1256, Hawaii Revised 
Statutes. 

(b} Upon notification by the court for 
expungement, the user agency shall expunge manual 
records in accordance to section 712-1256, Hawaii 
Revised Statutes, and the rules established by the 
court. 

(c} Any records subject to expungement orders on 
magnetic tape or in a computer memory shall be purged. 

(a} Nothing in this chapter shall be construed 
to permit or require the user agency not to comply 
with expungernent orders by the court. 
[Eff AUG 1 0 1935 1 (Auth: HRS §353-l. 4} 
(Imp: HRS §712-1256) 

SUBCHAPTER 8 

SECURITY OF SYSTEM 

§17-1202-30 Electronic data operations. The 
user agency's electronic network system, dedicated or 
shared, shall mutually operate in accordance with 
agreements established by the agency with the State's 
electronic data processing division of the department 
of finance, the data center, and by the participating 
criminal justice agencies. The agency shall institute 
programs and procedures to assure that: 

(1) Electronic data is stored in a manner that 
it cannot be accessed, modified, altered, or 
purgeo·in any fashion by non-participating 
agency terminals; 
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(2) Any inquiry, input, updates, and any other 
programming are restricted to terminals and 
individuals who are designated and approved 
for criminal justice purposes; 

(3) Any purging of data is limited to the direct 
control of the agency and authorized 
personnel designated; 

(4) Programs are developed to detect any 
attempts to penetrate electronic data 
system, program, or file; and 

(5) Programs and procedures specified in 
paragraphs (2), (3), and (4) are 
knowlegeable to authorized employees and 
agencies pursuant to agreement to provide 
such programs and that programs are kept 
continuously under maximum security 
conditions. [Eff AUG 1 0 1995 ] 
(Auth: HRS §353-1.4) (Irr.p: HRS §846-7) 

§17-1202-31 Safetv of electronic eauipment and 
perioherals. To assure the safety ot electronic 
equipment and peripherals, the agency shall institute 
procedures specifying: 

(1) Designated locations for the equipment anc 
peripherals, and the physical safety of the 
equipment and peripherals from hazards, 
sabotage, theft, unauthorized entry, and 
other safety dimensions; 

(2) The controlled use of electronic equipment 
and the logging of date of inquiry and name 
of file being queried; and 

(3) The maintenance and up-keep of the 
electronic equipment. 
[Eff J.1UG t o 1985 J (Auth: HRS 
§353-1.4) (Imp: HRS §846-7) 

§17-1202-32 Safetv of manual agency records. To 
assure the safety of manual records, each agent in 
charge of records shall institute the following: 

(1) Centralize the location of manual records 
for easy access to authorized personnel; 

(2) Procedures for the safety of records from 
tampering, theft, sabotage, fire, flooa, 
unauthorized entry, and other safety 
d imens i"ons; 
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(3) Procedures for access to, the logging of 
inquiry, and the removal and return of 
recoras; and 

(4) Procedures for the up-keep and maintenance 
of records. [Eff AUG 1 O 1965 l 
(Auth: HRS §353-1.4) (Imp: HRS §846-7) 

§17-1202-33 Personnel securitv rnanaaernent. To 
assure the confidentiality of data ana the safety of 
aata from unauthorized access, theft, sabotage, and 
other artificial hazards, the following procedural 
guidelines shall be instituted and implemented in the 
selection, control, transfer, removal, and · the 
training of personnel having access to data: 

(1) Each user agency shall select and assign 
persons authorized for direct access to 
criminal history record information, 
equipment, peripherals, and record files, 
and to any defined area where criminal 
history record ·information is collected, 
maintainea, sealed and stored; 

(2) The agency may assist the user agency in the 
selection and assignment of personnel; 

(3) Applicants for employment or assigrnent to 
handle criminal history record information 
may be subject to investigation by the user 
agency to determine honesty and fitness for 
access to data and systems; 

(4) Periodic reviews as to the character and 
fitness of personnel may be conducted by the 
user agency; 

(5) The user agency has the right to initiate 
administrative actions leading to the 
transfer or removal of authorized personnel 
from having direct access to information . 
when there is good cause to question or 
determine the fitness and honesty of the 
authorized personnel; and 

(6) The agency shall develop and maintain in 
conjunction with the user agencies an 
in-service training program and an 
information security manual to ensure that 
each authorized employee who works with or 
has access to criminal history record 
information and systems is: 
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(A) Trained in the use, control, and safety 
of the criminal history record 
information system; and 

(B) Familarized and trained on the 
substance and the intent of laws, rules 
ana procedures adopted. 
[Eff AUG 1 O 1985 J (Auth: HRS 
§353-1.4) (Imp: HRS §846-7) 

§§17-1202-34 to 38 (Reserved) 

SUBCHAPTER 9 

DISSEMINATION OF INFORMATION 

§17-1202-39 Dissemination of information. 
(a) The public may obtain currenc or prior criminal 
history recora information within the jurisdiction of 
the user agency. Public disclosure shall be limited 
to: 

(1) Information relating to the current offense 
or offenses for which an individual is 
currently responsible to the criminal 
justice system; 

(2) Information on place of incarceration and 
the length of incarceration; 

(3) Information relating to bail, including the 
amount of bail; 

(4) Information, in event of escape of an adult 
offender from a correctional facility, on 
the physical description of the offender, 
including photographs, place and time of 
escape, and whether the offender is 
considered dangerous; 

(5) Information in event of an escape from a 
youth correctional facility of any committed 
person, on the name, the place of residence, 
including photographs, and prior 
adjudications for offenses; provided that 
the crime for which the person was committed 
woula be a felony involving the use of force 
or violence or the threat of force or 
violence. Disclosure of information shall 
be with the concurrence of the police; and 
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(6) Information for the purposes of 
international travel and granting of 
citizenship. 

(b) The dissemination of criminal history record 
information shall be permitted without prior agreement 
directly or through any intermediary to: 

(1) Individuals and organizations specified in 
section 846-10, Hawaii Revised Statutes; 

(2) Criminal justice agencies and data 
processing and analysis components within 
the State for the purpose of the 
aaministration of criminal justice and 
criminal justice employment; and 

(3) Any other individuals ana organizations 
pursuant to sections 346-4.5, 353-7, 
846-9(5), and 846-9(6), Hawaii Revised 
Statutes. 

(c) The dissemination of criminal history record 
information including juvenile records shall be 
permitted upon prior agreement to non-criminal justice 
individuals and organizations providing services for 
the administration of criminal justice or engaging in 
research, evaluation or statistical activities; 
provided that the information shall be· used only for 
the purposes for which it was given. The agreement 
set forth shall be contractual in nature. 

(d) No user agency or employee upon request of 
an individual or organization ineligible to receive 
criminal history record information shall confirm the 
existence or non-existence of criminal history record 
information on an offender. 

(e) Each user agency shall maintain a log for a 
minimum period of one year on all criminal history 
record information disseminated to individuals, 
agencies, or organizations within or outside the 
State. The log shall specify: 

(1) The name of individual, agency, or 
organization; 

(2) The purpose for release; 
(3) The type of information released; and 
(4) The date of information released. 
(f) Upon determination that inaccurate or 

incomplete information of a substantial nature has 
been disseminated, the user agency, in writing, shall 
notify the recipients on the inconsistencies of the 
information and the corrections and amendments made to 
the information. The user agency shall initiate the 
following recording actions: 
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(1) Each notification shall require 
acknowledgement of the receipt of 
notification; and 

(2) A log shall be maintained on record of 
notifications and acknowledgements. 
[Eff AUG101995 J (Auth: HRS 
§353-1.4) (Imp: HRS §§352-26.l, 346-4.5, 
353-7, 846-6, 846-9, 846-10, 846-12) 

§§~7-1202-40 to 43 (Reserved) 

SUBCHAPTER 10 

AUDIT 

§17-1202-44 Audit. (a) Periodic audits, or 
random audits, or both, shall be conducted by the 
agency to ensure the reliability, effeciency, and 
effectiveness of the criminal history record 
information system of the user agencies. 

(b) The agency shall coordinate its audit 
functions with the office of the attorney general. 
[Eff QU,.G 1 n 108~ J (Auth: HRS §353-1.4) (Imp: 
HRS §§846:..o, 8'46"'-!3) 
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P.A\.;AII Am1n:ISTRATIVE RULES 

TITLE 17 

§li-1203-1 

DEPARTMENT OF SOCIAL SERVICES AND HOUSING 

SUBTITLE 7 STATE INTAKE SERVICE CENTERS 

CHAPTER 1203 

ACCESS TO PERSONAL 

CRIMINAL HISTORY RECORD INFORMATION 

§17-1203-1 
§17-1203-2 
§18-1203-3 
§17-1203-4 
§17-1203-5 
§17-1203-6 

Definitions 
Purpose 
Access and review proceedings 
Proceedings to amend or correct record 
Administrative relief prcceeaings 
Administrative appeal 

§17-1203-1 Definitions. As used in this chapter: 
"Accurate" shall be as defined in section 846-1, 

Hawaii Revised Statutes. 
"Agency" means the paroling authority, the 

corrections division of the department of social 
services and housing, and the state intake service 
centers. 

"Agency head" means the administrator of the 
corrections division of the department of social 
service and housing, the executive director of the 
state intake service centers, and the chairperson of 
the paroling authority. 

"Access" means the individual's right to review 
the individual's own personal criminal history record 
information. -

"Agent in charge of records" means the person 
designated by the agency head responsible for the 
collection, maintenance, seal, storage, purge, 
dissemination, and security of criminal history record 
information system. 

"Challenge" means an oral or written contention 
by an individual that the personal criminal history 
record information is inaccurate or incomplete, or 
both. 
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"Complete" shall be as defined in section 846-1, 
Hawaii Revised Statutes. 

"Criminal history record information" shall be as 
defined in section 846-1, Hawaii Revised Statutes. 
This definition includes all correctional and parole 
records as defined in sections 353-6, 353-9, and 
353-71, Hawaii Revised Statutes. 

"Hearing officer" means the administrative 
officer not interested in the outcome of the subject 
matter, authorized to review appeals proceedings. 

"Indivi6ual" means a natural person. 
"Log" means recording of transactions of what 

information has been disseminated, when, and to whom. 
"Petition" means any properly documented 

submission of request by an individual seeking relief. 
"Relief" means a resolution of any contested 

matter within the agency's jurisdiction in favor of 
the individual seeking relief. 
[Eff AUG 1 O 13a5 J (Auth: HRS §353-1.4) 
(Imp: HRS §846-14) 

§17-1203-2 Puroose. This chapter governs the 
proceedings on an individual's right to have access to 
the individual's own criminal history record 
information; to challenge the accuracy and 
completeness of the record; to correct or amend the 
record; and to seek administrative relief. 
[Eff ~UG 1 O i9S5 J (Auth: HRS §353-1.4) 
(Imp: HRS §846-14) 

§17-1203-3 Access and review proceedinos. 
(a) The application for access to review an 

individual's own criminal history record shall be in 
the form of a written request to the agency. The 
request shall include: 

(1) The name of the individual, social security 
number, address, or telephone number, and 
period of confinement, if any; and 

(2) The reasons for the request. 
(b) Upon receipt of the request, the agency 

within twenty working days shall, in writing, notify 
the individual whether to proceed with the request. 

(c) If the agency refuses to proceed, it shall 
state the reasons for its refusal, and the procedures 
for administrative relief. 
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(d) If the agency decides to proceed, it shall 
notify the individual on the time, date, and location 
for the review, and the following review procedures: 

(1) The individual may allow an attorney of 
choice access to and review of the record. 
The information subject to review by the 
attorney shall be no more and no less than 
that to be reviewed by the individual 
requestor. The individual must sign a 
notorized statement which grants the 
attorney permission for access and review, 
and the attorney must agree to disclose the 
information only to the individual requestor; 

(2) The review shall be conducted in an agency 
office by the agent in charge of recoras or 
a representative; 

(3) The access to records shall be permitted 
during normal working hours unless 
specifically authorized by the agency head; 
and 

(4) Each individual seeking access shall be 
certified as to the individual's identity. 
[ Ef f AUG 1 0 1985 ] (Auth: HRS 
§353-1.4) (Imp: HRS §846-14) 

§17-1203-4 Proceedings to amend or correct 
record. (a) Upon review by the inaividual, a 
challenge as to the accuracy or completeness of the 
information, or both, is expressed, the individual 
shall complete in writing the exceptions taken to the 
record. 

(b) Upon determination of a challenge, the agent 
in charge of records or representative shall audit the 
exceptions taken and shall decide upon whether such 
exceptions are valid. 

(c) Upon determination of the vali-0ity of the 
challenge, the agent in charge of records or 
representative within twenty working days following 
the challenge shall correct or amend record and 
transmit a copy of findings to the individual. 

(d) The agent in charge of records or 
representative shall upon request provide to the 
individual any names of non-criminal justice agencies 
to which inaccurate or incomplete data has been given. 

(e) The agent in charge of records or 
representative within thirty working days following 
the challenge shall issue a notification of the 
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changes or amendments to all agencies which collect, 
maintain, or store information on tne individual. 

(f} Each notification shall require 
acknowleagement by the notified agency of the receipt 
of notification. 

(g) A log shall be maintained on record of all 
notifications and acknowlegements. 
[Eff AUG 1 0 1985 ] (Auth: HRS §353-1.4) 
(Imp: HRS §846-14) 

§17-1203-5 Administrative relief proceedinas. 
(a) If the agency refuses to provide the 

individual access to records, or to correct and amend 
a challenge, or both, the individual within twenty 
working days upon receipt of the agency's refusal may, 
in writing, petition for administrative relief to the 
agency head. 

(b) The petition shall be legibly written or 
typed, specifying the name, address, zip code, or 
telephone number of the individual, the individual's 
attorney of choice, if any, and the reasons for the 
appeal. 

(c) If the agency head decides to proceed with 
the appeal, the agency no less than twenty working 
days upon receipt of a petition shall set the matter 
for further proceedings before a hearing officer. 

(d} If the agency head decides not to proceed, 
the agency within twenty working days shall, in 
writing, notify the individual denying the appeal ana 
the reasons for the denial. The decision shall be 
final and recourse for judicial remedies may be 
recommended. [Eff AUG 1 O 1985 ] (Auth: HRS 
§353-14) (Imp: HRS §846-14) 

§17-1203-6 Administrative appeal. If the 
hearing officer, in conducting an administrative 
appeal, finds that: 

(1) There is sufficient evidence to provide the 
individual access to, or change and amend 
the record, or both, the hearing officer 
within fifteen working days after receipt to 
proceed with the appeal shall issue final 
written findings and conclusions to the 
individual which shall state to what relief 
the individual is entitled; or 
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(2) There is insufficient evidence to provide 
access to, or change and amend record, or 
both, the hearing officer within fifteen 
working days after receipt to proceed with 
the appeal shall issue written findings and 
conclusions to the individual. The findings 
and conclusions shall be final. 
[ Eff AUG 1 0 1985 J (Auth: HRS 
§353-1.4) (Imp: HRS §846-14) 
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HAWAII ADMINISTRATIVE RULES 

TITLE 17 

DEPARTMENT OF SOCIAL SERVICES AND HOUSING 

SUBTITLE 7 STATE INTAKE SERVICE CENTERS 

CHAPTER 1204 

MANAGEMENT OF PRESENTENCE CF.EDIT SYSTEM 

Subchapter 1 Definitions 

§17-1204-1 Definitions 

Subchapter 2 · General Provisions 

§17-1204-2 
§17-1204-3 

§17-1204-4 

§17-1204-5 

Purpose 
General responsibilities of the executive 
director 
General responsibilities of the crediting 
agencies 
Applicability 

Subchapter 3 Credit Calculation Formula and 
Criterion 

§17-1204-6 
§17-1204-7 

§§17-1204-8 

Credit calculation formula 
General criterion for application of 
presentence credit formula 

to 10 (Reserved) 

Subchapter 4 Credit Documentation and Reporting 

§17-1204-11 
§17-1204-12 
§17-1204-13 
§§17-1204-14 

Document of recording 
Credit documentation prior to sentencing 
Credit documentation upon sentencing 
to 16 (Reserved) 

Subchapter 5 Credit Application 

§17-1204-17 Credit application towards minimum 
sentence expiration date for sentenced 
felons 
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§17-1204-18 Credit application towards maximum 
sentence expiration date for sentenced 
felons and misdemeanants 

§17-1204-19 Credit application towards incarceration 
sentence expiration date for sentenced 
probationers 

§§17-1204-20 to 23 (Reserved) 

Subchapter 6 

§17-1204-24 Audit 

Audit 

SUBCHAPTER l 

DEFINITIONS 

§17-1204-1 Definitions. As usea 1n this chapter: 
"Admission" means the time and date that an 

offenaer is admitted to a correctional facility. 
"Agency" means the state intake service centers. 
"Agent in charge of records" means the person 

designated by the crediting agency responsible for the 
implementation of its presentence credit system. 

"Calculation" means to compute mathematically 
presentence credit by set formulas. 

"Correctional facility" means any State or local 
institution where offenders are detained. 

"Crediting agency" means the paroling authority, 
the corrections division of the department of social 
services and housing, and the state intake service 
centers. 

"Crediting agency head" means the chairperson of 
the paroling authority, the administrator of the 
corrections division of the department of social 
services and housing, and the executive director of 
the state intake service centers. 

"Discharge" means the official action in which an 
offender is no longer under the jurisdiction of the 
State. 

"Executive Director" means the executive director 
of the state intake service centers. 

"Formula" means a s et of mathematical formulas by 
hour, day, week, month or year used to calculate 
presentence credit. 

"Maximum sentence expiration" means the date on 
which the maximum sentence imposed by the court will 
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expire. This term can be extended because of escape 
or when parole is suspended or probation is revoked. 

"~aximum sentence" means the maximum time in 
which a sentenced offender must be detained. 

"Minimum sentence" means the minimum time in 
which a sentenced offender must be detainee. 

"Minimum sentence expiration" means the date on 
which the minimum sentence set by the paroling 
authority will expire. This date may be changed by 
the paroling authority through official action to 
reduce the minimum sentence time established 
previously. 

"Other institutions" means any other institution, 
private or public, where offenders are detained and 
where presentence credit applies. This definition 
includes private or public facilities to which 
offenders were detained or treated as ordered by the 
courts. 

"Parole revocation" means the official action by 
the paroling authority to take away parole status of 
an offender and remanding the offender to the custody 
of a correctional facility. 

"Presentence credit" means time extended to an 
offender for any previous detention in any State and 
local correctional facilities or other institutions 
for the crime for which a sentence is to be iffiposed. 

"Presentence credit data bank" means the 
information collected and maintained by the criminal 
justice agencies on individuals consisting of 
identifiable notations of arrests, detentions, and any 
other formal criminal justice administrative actions 
used to calculate presentence credit. 

"Presentence credit system" means a system, 
including facilities, procedures, agreements and 
organizations thereof, for the collection, 
calculation, documentation, and reporting of 
presentence credit. 

"Probation revocation" means the official action 
of the court of jurisdiction in which the probation 
sentence is revoked and the offender is remanded to 
the custody of a correctional facility. 

"Recorder of credit" means the individual who 
collects, calculates, records, or reports presentence 
credits. 

"Release" means the time ·and date an offender is 
released from a correctional facility while under the 
jurisdiction of the State. [Eff AUr. 1 n 7985 l 
(Auth: HRS §353-1.4) (Imp: HRS §§353-1.4, 706-671) 
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SUBCHAPTER 2 

GENERAL PROVISIONS 

§17-1204-2 Purpose. This chapter sets forth the 
administrative foundation for the integration and 
coordination of the presentence credit system for 
offenders among the crediting agencies, the paroling 
authority, the corrections division, and the state 
intake service centers. (Eff AUG 1 o 10A; J 
(Auth: HRS §353-1.4) (Imp: HRS §706-b7I) 

§17-1204-3 General responsibilities of the 
executive director. The executive director shall: 

(1) Be responsible to develop rules to promote 
the efficiency and effectiveness of the 
system; 

(2) Be responsible for the proper application of 
the law and rules; 

(3) Assume and exercise th~ leadership role in 
developing and implementing the presentence 
credit system for the crediting agencies; 

(4) Be responsible for establishing a central 
presentence credit data bank to support the 
system, including coordinating the flow of 
information among criminal justice agencies 
to ensure that source documents are 
available for the determination of 
presentence credit; · 

(5) Monitor the flow of information and 
documents among the crediting agencies; and 

(6) Provide management audit of the presentence 
credit system. (Eff AUG i O 1985 1 
(Auth: HRS §353-1.4) (Imp: HRS §§353-1.4, 
706-671) · 

§17-1204-4 General resoonsibilities of the 
crediting agencies. (a) The head of each crediting 
agency shall be responsible for the management of its 
respective presentence credit system and shall 
integrate and coordinate its system with the agency. 

(b) The head of each crediting agency shall 
delegate an agent in charge of records who shall 
exercise the authority subject to laws and the rules 
established for the implementation of the presentence 
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credit system. [Eff .AUG 1 0 1985 (Auth: HRS 
§353-1.4) (Imp: HRS §706-671) 

§17-1204-5 Applicability. Presentence credit 
shall apply to: 

(1) All adult offenders who have been detained 
in correctional facilities prior to the 
imposition of sentence, including juvenile 
offenders sentenced as adult offenders 
within the jurisdiction of the State; and 

(2) All adult offenders detained prior to the 
imposition of sentence in any other 
institution, including but not to be limited 
to federal ana other detention or treatment 
centers, private or public, in which 
detainment was for a crime for which a 
sentence is to be imposed. 
[ Ef f AUG 1 0 198S J (Auth: HRS 
§353-1.4) (Imp: HRS §706-671) 

SUBCHAPTER 3 

CREDIT CALCULATION FORMULA AND CRITERION 

§17-1204-6 Credit calculation formula. 
(a) Credit on an hourly basis shall be calculated 
when a sentence is specified in hours in the following 
manner: 

(1) Credit calculation shall begin at the 
specified hour or fraction in minutes 
thereof recorded at admission time; and 

(2) Credit calculation shall terminate at the 
specified hour or fraction in minutes 
thereof recorded at release time. 

(b) Credit in days shall be calculated when a 
sentence is specified in days, weeks, weekends, 
evenings, months and years, based on the following 
formula: 

( 1) 

(2) 

An offender admitted prior to 12:00 midnight 
of any given day shall be credited for a 
full day on the admission date; and 
An offender released prior to 12:00 midnight 
on any given day shall be credited for a 
full day on the release date. 
[Eff AUG 1 0 1985 J (Auth: HRS 
§353-1.4) (Imp: HRS §706-671) 
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§17-1204-7 General criterion for application of 
presentence credit formula. The following general 
criterion, among others, shall apply: 

(1) Credit shall be calculated for each crime 
the person is charged with and detained. 

(2) When a new charoe is added to a crime for 
which the offender is already in custody, 
the same credits shall apply as for the 
previous crime. 

(3) When there is a surrender of bail or bond 
and the offender is admitted into a State 
correctional facility, credit shall begin at 
date of filing of the surrender document or 
admission to the facility, which~ver is 
earlier; 

(4) When a parole warrant of arrest is served 
and the offender is admitted on the warrant, 
credit shall be calculated from date warrant 
is served; 

(5) When a bench warrant is served for contempt 
of the court and the offender is admitted on 
the warrant, credit shall be calculated from 
date bench warrant is served; 

(6) When probation is revoked and the offenaer 
is admitted pending re-sentencing, the 
following credits shall apply: 
(A) All pretrial time previously spent in 

any custody for the crime; 
(B) All sentenced time previously spent in 

any custody or a condition of probation 
for the crime; and 

(C) All time spent in any custody after 
arrest for the probation revocation and 
prior to imposition of the new sentence. 

(7) When parole is revoked and the offender is 
incarcerated, credit shall apply from the 
time of arrest on a parole warrant. 

(8) When an offender is transferred on a 
temporary out-count basis to another 
institution or jurisdiction, credit shall 
continue to apply. 

(9) When an offender escapes or is absent 
without leave while awaiting disposition on 
the charge in question, the escape or 
absence time shall not be credited. 

(10) When an offender absconds from the State to 
escape prosecution, and subsequently 
surrenders to authorities and requests a 
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final disposition, credit shall apply from 
the date the notice of surrender is received 
by a Hawaii prosecutor or court of 
jurisciiction. [Eff AUG 1 0 1935 J 
(Auth: HRS §353-1.4) (Imp: HRS §706-671) 

§§17-1204-8 to 10 (Reserved) 

SUBCHAPTER 4 

CREDIT DOCUMENTATION AND REPORTING 

§17-1204-11 Document of recording. 
(a) Information on presentence credits shall be 
recorded in the form of a document of recording for 
each not-sentenced offender admitted into and released 
from a correctional facility. The information 
recoraed shall be no less than the following: 

(1) Facility of confinement; 
(2) Name and codification of offender; 
(3) Date admitted and date released and any 

fraction of a day recorded by hours and 
minutes; the reason for release; and 

(4) Total presentence credit calculated in hours 
or days and any fraction thereof as 
appropriate. 

(b) The document shall be signed and dated by 
the recorder of credit attesting to its accuracy and 
completeness and shall constitute as an official 
document. [Eff AUG 1 O 1985 ] (Auth: HRS 
§353-1.4) (Imp: HRS §706-671) 

§17-1204-12 Credit documentation prior to 
sentencing. (a) When it is determined that an 
offender shall be sentenced to a correctional 
facility, and when it is determined that credit time 
is deductible from the sentence, a certificate shall 
be forwarded to the court of jurisdiction attesting to 
the offender's presentence credit for time served. 

(b) A facsimile copy of the certificate sh~ll be 
forwarded to the paroling authority, the corrections 
division branch office having custodial jurisdiction 
over the offender, and the agency, except a facsimile 
copy to the paroling authority for sentenced 
misdemeanant and sentenced probation offenders. 
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[Eff 
(Imp: 

AUG 1 0 1985 
HRS §706-671) 

(Auth: HRS §353-1.4) 

§17-1204-13 Credit documentation upon 
sentencing. (a) When an offender is admitted to a 
correctional facility upon sentencing, a credit source 
reference check shall be made from the admission 
source documents to determine whether presentence 
credit time has been deducted from the sentence by the 
court. 

(b) If the admission source documents do not 
reflect credit time deduction, the followi~g credit 
proceedings shall apply: 

(1) Determine from document of recording whether 
the offender has credits for time served in 
any correctional facility; and 

(2) Determine from any other institutional 
resources where credit may be appropriately 
deducted. 

(c) Upon determination and verification of 
information, a facsimile copy of the document of 
recording on the offender shall be forwarded to the 
paroling authority, the corrections division branch 
office having custodial jurisdiction over the 
offender, and the agency, except a facsimile copy to 
the paroling authority for sentenced misdemeanant and 
sentenced probation offenders. The document shall 
attest to the offender's credit for time served. 
[Eff AUG 1 O 1985 1 (Auth: HRS §353-1. 4) 
(Imp: HRS §706-671) 

§§17-1204-14 to 16 (Reserved) 

SUBCHAPTER 5 

CREDIT APPLICATION 

§17-1204-17 Credit aoolication towards minimum 
sentence expiration date for sentenced felons. 

(a) Presentence credit accumulated by a 
sentenced felon offender shall be deducted from the 
offender's minimum sentence expiration date set by the 
paroling authority. . 

(b) Upon the establishment of an adjusted 
minimum sentence expiration date, the paroling 
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authority shall forward a facsimile copy of the 
expiration date to the corrections division office 
having custodial jurisdiction over the offender and 
the agency. 

(c) The expiration date shall be the earliest 
date when the sentenced felon offender can be released 
from a correctional facility prior to and upon further 
action by the paroling authority. 
[Eff AUG 1 O 1985 1 (Auth: HRS §353-1.4) 
(I~p: HRS §706~6,l) 

§17-1204-18 Credit application towards maximum 
sentence exoiration date for sentenced felons and 
misdemeanants. Presentence credit accumulatea by a 
sentenced felon or a sentenced misdemeanant offender 
shall be deducted from the offender's maximum sentence 
expiration date as follows: 

(1) Upon the admission of a sentenced felon or 
misdemeanant offender, each correctional 
facility, if credit not already deducted by 
the court, shall adjust the maximum 
expiration date based on the credit time 
computed; and 

(2) Upon adjustment of the maximum expiration 
date, the correctional facility shall 
forward a facsimile copy of the expiration 
date to the paroling authority and the 
agency, except a facimile copy to the 
paroling authority for a misdemeanant 
offender. The expiration date shall be the 
official date when a sentenced felon or 
misaemeanant offender can be released or 
discharged from a correctional facility. 
[Eff AUG 1 0 1985 ] (Auth: HRS 
§353-1.4) (Imp: HRS §706-671~ 

§17-1204-19 Credit application towards 
incarceration sentence expiration dare for sentenced 
probationers. Presentence credit accumulated by a 
sentenced probationer shall be deducted from the 
probationer's incarceration sentence expiration date 
as follows: 

(1) Upon admission of a sentenced probationer, 
each correctional facility, if credit not 
already deducted by the court, shall adjust 
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the incarceration sentence expiration date 
based on the credit time computed; and 

(2) Upon adjustment of the sentence expiration 
date, the correctional facility shall 
forward a facsimile of the expiration date 
to the agency. The expiration date shall be 
the official date when a sentenced 
probationer can be released or discharged 
from a correctional facility. 
[ Eff AUG 1 O 1995 J (Auth: HRS 
§353-1. 4) (Imp: HRS §706-6 71) 

§§17-1204-20 to 23 (Reserved) 

SUBCHAPTER 6 

AUDIT 

§17-1204-24 Audit. Periodic, or random audits, 
or both, shall be conducted by the agency to ensure 
the reliability, effeciency, effectiveness, and 
accountability of the presentence credit system of the 
crediting agencies. [Eff AUG 1 O 1985 J (Auth: 
HRS §353-1.4) (Imp: HRS §706-671) 
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STATE OF HAWAII 

DEPARTMENT OF DEFENSE 
OFFICE OF THE ADJUTANT GENERAL. 
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Honorable Robert A. Alm, Director ~ ~ 
Department of Commerce and Consumer Affairs 

-.:, 

ALEXIS T. LUM 

MAJOR GENERAL 
AOJ•JTA-..T GENERAL 

..,,,..Mrt, Mth"Mf!i:tM 

............ ,Jal 
DEPUTY .-o."T,'1.f JEN'EAAL 

; i 

=: . -· . :-, 
- '4. 

-c=.: ,-.. 
-..J .._.,, 

SUBJECT: Governor's Committee on Public Records and Privacy-
Public Hearing Schedule 

In response to your memo dated June 17, 1987, subject as 
above, we have not encountered any problems in administering the 
privacy laws. 

Although our department has Federal and State jurisdictions, 
information is shared on a need-to-know official basis in our 
internal operations. 

However, we wish to bar access to classified information to 
the public based on Federal laws. 

If there are any questions, please have your staff contact 
our Personnel Officer, Miss Virginia Okamoto, at 732-3944. 

Alexis T. Lum 
Ma:or General, Hawaii 

Army National Guard 
Adjutant General 
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Cf Of THE SUPERINTENDENT 

June 17, 1987 

Honorable Robert A. Alm 
Director, Department of Commerce 

and Consumer Affairs 
1010 Richards Street 
Honolulu, HI 96813 

Dear Mr. Alm: 

Thank you for the opportunity to comment on the subject of 
public records and privacy. 

The Department of Education is guided by several adminis
trative rules in disclosing information to the public and 
protecting the privacy rights of individuals. They are as 
follows: 

Title 8, Chapter l, Rules of General 
Applicability, which defines "public records" 
and procedures available to the public to 
inspect and request copies of public records 
as pertains to the proceedings of the Board 
of Education. 

Title 8, Chapter 5, Public Access to Information, 
which describes information pertaining to the 
operations of the public school system and public 
library system which the public mny request from 
appropriate officials nt the different levels of 
administration, anJ the procedures for requesting 
such information. 

Title 8, Chapter 6, Confidentia~ity of Personal 
Records, which defines persona:!. records and 
procedures available to individua::!.s (employ€:es, 
students, parents, library patrons) to review 

AN AFFIRMATIVE ACTION AND EQUAL OPPORTUNITY EMPLOYER 



Honorable Robert A. Alm 
June 17, 1987 
Page 2 

and correct personal records maintained by 
the department; sets forth restrictions and 
procedures concerning ~.ccess to, and 
correction and disclosure of personal records 
to individuals, the public, and other govern
ment agencies. 

Title 8, Chapter 22, Test Information to 
Parents, which governs the release of 
information to parents concerning student 
tests, test results, and testing practices. 

Title 8, Chapter 34, Protection of Educational 
Rights and Privacy of Students and Parent~. 
which defines "educational records" ancl 
describes rights and procedures available to 
parents and students to be inforr.ied of educa
tional records maintained by the department; 
obtain access to and challenge record contents; 
consent to release of recor~s; and receive a 
hearing and appeal decisions relating to 
challenging, correcting, or deleting data 
considered to be inaccurate. Chapter 34 
ensures the protection of the educational 
rights and privacy of studer..ts and parents 
in conformance with federal laws. 

These rules have adequately enabled the Department of Education 
to respond to informational needs of the public and to protect 
the privacy of individuals. 

We would be most interested in, and will be pleased to 
provide further co~1ment on, any specific issues which may 
emerge as a result of your public hearings and on proposals for 
statutory changes. 

CTT:vl 

Sincerely, 

~s.1,,. . .1..-
Charles T. Toguchi 
SuperintenC::.enr. of Education 

cc: Management Analysis & C_ompliance Branch 
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In reply, please refer to: 

July 24, 1987 

:he Honorable Robert A. Alm, Director 
Department of Commerce and Consumer Affairs 
1010 Richards Street 
Honolu1u, Hawaii 96813 

Dear Mr. Alm: 

Subject: Governor's Committee on Public Records - Privacy 

The Department of Health expresses the following broad areas of 
concern regarding problems encountered with current privacy or public 
record statutes. 

1. There appears to be some difficulty in ascertaining whether 
certain information is public or confidential. This could 

File: 

be due to a ~ack of clarity of the statutes or lack of training 
on how to interpret the statutes clearly. 

2. There seems to be confusion on a number of interpretative 
issues such as interagency information sharing on clients, 
relationship of Federal Freedom of Information Act to State 
statutes on.public records, etc. 

Many of our programs deal with confidential records of clients 
li~e medica1 records and vital records. Much time is spent in screening 
requests, searching for these records and processing these requests. 

Some recommendations for the so l ution of these problems which 
~ay be he 1ofu~ inc1ude more clear-cut, standardized policies and guidelines 
~ ~ cetermi ni ng public records and ~rivacy. Perhaps our Department 
~eeds to investigate whether a Jepartmental ou~lic records section 
1:!:~~ch c·ose~y coordinates wi th t he Attorney General's o·~fice neecs to be 
estao: is ~ed: ~e do know, however, t hat more staff may be required 
:r t he ~ore vo~ume i ntensive programs which ca1~s to public requests 
for i r. format i on . 
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We hope that this assists you in your committee. 

Please cal1 Fay Nakamoto, Administrative Assistant to the Director, 
at extension 7406 if there are any questions. 

; Sincerely, 

\'(Vr 'fv----..._ ~ 
. ·,. __ ..\ ! !() J - ~" 
V JI JOHN C. LEWIN, M.D. 

Director of Health 
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Honorable Robert A. Alm 
Director 
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July 7, 1987 

Department of Commerce and Consumer Affairs 
1010 Richards Street 
Honolulu, HI 96809 

Dear Mr. Alm: 
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In response to your letter of June 17, 1987, asking for 
our comments relating to public records and privacy, we submit 
the following: 

The department is concerned about releasing records that 
contain information which are personal in nature. Unlawful 
release of records entails severe penalty and punishment. See 
for example Section 383-144, H.R.S. We will only release 
records that will not violate the policy of confidentiality 
that are required by the programs which our department 
administers. We recognize the right of the public to have 
access to public records, but we also recognize and respect the 
need to protect certain records that are private or personal in 
nature. 

Most of the records requested from our department by the 
public are protected from disclosure by statutes. Various 
divisions within the department administers the programs that 
are mandated by the statutes. The four divisions that 
frequently encounter requests for public records are the 
Unemployment Insurance Division, the Disability Compensation 
Division, the Enforcement Division, and the Division of 
Occupational Health and Safety. 

Th~ Unemployment Insurance Division administers the Hawaii 
Employment Security Law, Chapter 383, H.R.S. 

Disclosure of information under the Hawaii Employment 
Security Law is governed by the following sections of the law: 
H.R.S. Section 383-95 and Administrative Rules Sections 
12-5-211, 12-5-215, and 12-5-219. 
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The purpose of H.R.S. Section 383-95 and related 
Administrative Rules is to keep information obtained from 
individuals, employers, and any other persons or groups, in the 
course of administering the Hawaii Employment Security Law 
(HESL) confidential unless disclosure or public inspection of 
such information is specifically provided by law. 

The rationale for keeping information confidential is to 
limit its use to purposes of administering the HESL. 
Permitting public inspection of such information would 
discourage employer compliance with reporting requirements and 
the claimants' exercise of their full rights in filing claims. 
The same need for confidentiality of tax records and public 
assistance and workers' compensation files also applies to 
employment security records. (Commentary - Section 13(h) from 
Manual of State Employment Security Legislation, U.S. 
Department of Labor). 

Employment Security information that is public record 
include general information on employment opportunities, 
employment levels and trends, labor supply and demand, which 
does not include information identifiable to individual 
applicants, employers, or employing establishments. 
See Administrative Rule Section 12-5-215(5). 

Employment Security information that is withheld from the 
public include benefit determinations, benefit payment records, 
employer wage and separation reports, contribution records, 
claimant's personal records such as medical certificates or 
military discharge documents, and claimant's fact-finding 
statements. 

At the appeals hearing, information in the department's 
records may be disclosed to parties to the appeal (claimant, 
employer, and their representatives) for ?Urposes of appealing 
determinations made under the HESL. 

Information in the department's records may also be 
released to persons other than the claimant (such as a loan 
company) upon the claimant's written consent. 

Information in the department's records may also be 
released to governmental agencies if such disclosure is 
provided in connection with the agency's public duties, and the 
agency agrees not to release or publish in any ma~ner 
information which would identify or reveal the disclosed 
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party's identity. (Examples of other agencies that can receive 
these records are Child Support Enforcement Agency, Internal 
Revenue Service, and Public Welfare administrating agencies.) 
Otherwise, the department generally requires a court order 
before turning over any departmental records to be used 
publicly, for example in a trial. 

The Disability Compensation Division administers the 
Workers' Compensation Laws, Chapter 386, H.R.S. It maintains 
employer files for workers' compensation, temporary disability 
insurance, and prepaid health care. These files contain 
information relating to the type of coverage the employers has 
for their employees. These files have always been treated as 
confidential in nature and not made available to the public. 

The division also maintains workers' compensation claim 
files for all claims filed by employees. These files contains 
medical reports and information that pertains to the claimant. 
These files are also treated as confidential and not available 
to the public. 

The Enforcement Division administers the fair employment 
practice laws (discriminatory practices), Chapter 378, R.R.S. 
It's files contain complaints, information obtained through 
investigations, interviews and office memorandums. The files 
are treated as confidential and not made available to the 
public. 

The Division of Occupational Health and Safety administers 
the Occupational Safety and Health Law, Chapter 396, ~.R.S. 
Information obtained by the investigators containing or 
revealing a trade secret is confidential. Information relating 
to the identification of witnesses and information given by 
them are also treated as confidential. 

We thank you for giving us an opportunity to comment. I 
apologize that I could not personally be present to testify in 
the public hearings due to my commitment off-island. 

Verv truly yours,~ 

' Q . ~ 
Maio 1 . ~~ 

and Industrial . elations 
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AUG 3 1987 

Honorable Robert A. Alm, Director 
Department of Commerce and 

Consumer Affairs 
1010 Richards Street 
P. o. Box 541 
Honolulu, Hawaii 96809 

Dear Mr. Alm: 

WILLIAM W. PATY, CHAIRPERSON 
BOARD Df LAND .,.D NATURAi. AESOUACH 

LIBERT K. LANDGRAF 
DEPUTY 

AQUACULTURE DEVELOPMENT 
PROGRAM 

AQUATIC RESOURCES 
CONSERVATION ANO 

ENVIRONMENTAL AFFAIRS 
CONSERVATION ANO 

RESOURCES ENFORCEMENT 
CONVEYANCES 
FORESTRY AND WILDLIFE 
LAND MANAGEMENT 
STATE PARK5 
WATER AND LANO DEVELOPMENT 

DOC. NO. : 0531E 
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Thank you for your letter of June 5, 1987 relating to the Governor's 
Committee on Public Records and Privacy. 

Our Department is currently guided by statutes and Department of 
Attorney General opinions relating to public records and privacy. 

This guidance incorporates both individuals and other entities doing 
business in our State. 

On an individual basis, in addition to considering the propriety of 
making personal records public, we would ask the Committee's 
consideration of remaining, as closed file~, our investigation of land 
use violations. 

Potential land use violations are brought to our attention in a number 
of ways: by other agencies, the public and anonymously. 

In many cases individuals are wrongly named or accused of certain 
transgressions. Yet, until the investigation is completed and 
resolved, a casual reader of the case would come to a quite different 
conclusion particularly if the investigation is continuing. 

Also, after an investigation is completed, some form of balance needs 
to be reached where public discussion of the facts can be made yet 
alleged unproven conduct or representations made against or by 
individuals can remain within the covers of the file itself. 
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The difficulty here is the dilemma between giving a file to the public 
(media) with the kncwledge that there are unsubstantiated charges 
against an individual, firm or entity and the possible damage to one's 
reputation should those charges be made public, balanced against 
potential accusation from the public that some form of "cover-up" is 
taking place by withholding a portion of the file thus not providing 
full disclosure. 

Currently, we are proceeding on the basis of no disclosure on 
investigative matters until it is resolved, and, once resolved, 
limited disclosure to ensure the protection of one's reputation 
against unsubstantiated allegations. 

In relation to other entities such as corporations or partnerships, 
etc., we are currently guided by a number of existing statutes such as 
Chapter 183 relating to leasing and drilling of geothermal resources, 
Chapter 92E relating to commercial marine licenses, and, Section 189-3 
relating to monthly fish reports. 

Additionally, we are constrained in some instances from disclosure by 
the Federal government in areas such as nonfuel mineral production 
data. 

In sum, our approach to your task is to separate individual aspects 
from corporate aspects in looking at public records and privacy. 

We are the first to agree a great deal of judgment is involved and 
would welcome any guidance your committee may offer us. 

Very truly ·?Jurs, 

Jf I ~; 
/)/WILLIAM ,. PATY, Chairperson 
// Board dfv Land and Natural Resources 

j 
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Julv 16, 1987 

Robert A. Alm, Chairman 

.. •E 
· 17 
JLULU. HAWAII 96837 

Governor's Committee on Public Records 
and Privacy 

P. o. Box 541 
Honolulu, Hawaii 96809 

Dear Mr. Alm and Members of the Committee: 
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I am an attorney with the Leqal Aid Society of Hawaii, Welfare 
Unit. We represent many clients who receive public assistance 
from the Department of Human Services {formerly the Department 
of Social Services and Housing). In the course of our repre
sentation we have to determine whether the Department is 
properly followinq the rules and regulations qoverning the 
various assistance programs. We have the Hawaii Administrative 
Rules which set forth the proqram requirements, yet we need 
access to the Department's procedural rules which interpret the 
Administrative Rules. Attached is an Administrative Rule with 
the correspondinq procedural rules. These procedural rules 
often have examples of different situations with an explanation 
of how the Administrative Rule is to be applied. Therefore, 
the procedural rule will help us determine whether the Depart
ment is correctly applying the Administrative Rule. 

In 1986 I requested copies of the DSSH procedure manual for 
review or copyinq. The Department did not aqree to my request. 
Copies of the correspondence between my office and the Depart
ment throuqh its Attorney General are attached. 

The refusal of the Department to allow me to review the pro
cedural manual appears to conflict with Hawaii Revised Statute 
Section 91-2{a) (3) which requires that 

••• each aqency shall make available for 
public inspection all rules and written 
statements of policy or interpretation 
formulated, adopted, or used by the aqency 
in discharge of its functions. 

Sen·ing the State of Ha\\'aii 
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The DSSH procedural manual is a written statement of policy or 
interpretation which is used by the agency in the discharqe of 
its functions. Therefore, it should have been made available 
for our inspection. As seen from the correspondence, in
spection of this public record was refused. 

We are concerned that a state aqency has not allowed the in
spection of records which are clearly public ~nd which are re
quired by law to be made available for inspection. To correct 
chis problem I suqqest that the Governor's Committee consider 
the following actions or recommendations: 

1. Clarify what documents are public records, specifi
cally with respect to H.R.S. § 91-2(a) (3) and provide 
a list of examples of records fall within the statute; 

2. Require each department to provide a list of the 
records it considers to be public records available 
for inspection and what records it deems to be private 
records; 

3. Recommend adoption of an administrative remedy for 
appeals of requests for review of agency records. If 
an aqency refuses to provide records, aggrieved per
sons should be able to appeal to a three member board 
before appealing to court. 

With these changes I feel that records which should be public 
will be made available to the public. Rules and procedural 
interpretations clearly affect the public interest and should 
not be kept from the public as the Department of Human Services 
has done by denyinq us their procedural manual. 

Sincerely, 

d~,<_-------
~ J'furn ISHIHARA 

Staff Attorney 

JI: rm 

Attachments 



§17-744-6 

§17-744-6 Unearned income. The department shall 
consider the following as unearned income in the month 
in which it is received: 

(l) All social security benefits shall be counted 
as unearned income. Social Security benefits 
may include but are not limited to: 
(A) Retirement benefits at age sixty-two; 
(B} Disability benefits to individuals who 

are unable to work because of physical 
or mental handicaps; 

(C) Survivor's benefits to the spouse of a 
deceased wage earner; 

(D) Children's benefits to children of a 
deceased or disabled parent; or 

(E) Benefits to students aged eighteen to 
twenty-two; 

(2) All veterans' benefits shall be counted as 
unearned income. Dependents and survivors of 
veterans may also be eligible for veterans' 
benefits. Some of the benefits available are 
service connected disability pensions, 
non-service connected pensions, retirement 
benefits for veterans with twenty or more 
years of service, survivors' benefits to 
parents or children of a deceased veteran, 
and aid and attendance benefits to totally 
disabled veterans; 

(3) Pension and retirement income, including that 
going to dependents and survivors or pension 
holders; 

(4) Unemployment insurance benefits; 
(5) Worker's compensation benefits; 
(6) Railroad retirement benefits; 
(7) Cash and the cash value of all in-kind 

benefits received by a family on strike; 
(8) Cash dividends from stocks and royalties; 
(9) Alimony payments; 
(10) Child support payments except for the first 

$50; _ 
(11) Temporary disabiiity payments; 
(12) Money received in settlement of a legal claim 

or an inheritance; 
(13) Loans and grants from any source except for: 

(A) Those that are conditioned not to be 
available for current living expenses; 

(B) _Any scholarships or educational 
benefits; and 

(C) That part of educational grants and 
scholarships not used for current living 
expenses; 

(14) Regular contributions to the family of food, 
shelter, utilities, clothing, or other living 
expenses; 



(15) For medical only ABO and GA single related 
cases, the following allowances, available to 
military personnel on active duty: 
(A) Basic allowance for quarters (BAQ), 

often referred to as quarters allowance, 
shall be paid to military personnel who 
are married, or who have dependent 
children, and who are not residing in 
government quarters. This benefit shall 
be shown under the entitlement Cent) 
section of the payroll stub as BAQ; 

(B) Basic allowance for subsistence (BAS), 
often referred to as separate rations 
shall be paid to military personnel who 
do not have all meals at the military 
mess halls because the military 
personnel are living in nongovernment 
quarters, or do not have access to a 
military mess hall. This allowance 
shall be shown on the payroll stub under 
the entitlement section as BAS; and 

(C) Clothing maintenance allowance (CMA), 
often referred to as clothing allowance, 
shall not be counted as earned or 
unearned income. This allowance shall 
be shown on the payroll stub under the 
entitlement section as CMA; 

(16) For medical only ABO and GA single related 
cases, occasional gifts and contributions in 
excess of $20 in a month; 

(17) For medical only AFDC and GA family related 
cases, occasional gifts in excess of $25; and 

(18) Any other lump sum cash benefits, which are 
not considered to be earned income and not 
exempt in section 17-744-8. - [Eff 7/19/82; am 
8 / 2 3 / 8 4 ; am 12 / 21 / 8 4 ; am S~P 7 1QOS ] 
(Auth: HRS §§346-14; 42 c.~.R. §431.10) 
(Imp: 42 C.F.R. §§435.731, 435.732, 435.733) 
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StE::' ! : -·- :ee~tify tte ~r=liea~~ o= :ecipient's 
li\.·i:-,g a=rsn;"::.r,·: :.-..:. ThEl :cllowing t.ypes 
cf li~in; a=ra~;~~ents ~=e the more 
cc:.:.-.. "nor.: 

l. A??lie~~~ c: reci?ie~t who lives 
w~~h a~~~hEr p~rso~(si and does not 
pay hi~~=~ rata share of the 
househcll ex~enses: e.g., recipient 
?ays t~o.co !~r =ent, but his 
p=o =at~ s~are is $100.00 

2. Arplicant o= recipien~ does not pay 
:o: focd, snelte:, utilities, 
clothing, or other living expenses: 
e.q., reci?ient lives with a 
boy:riend who pays for all living 
expenses. 

3 •. Applicant or recipient who has his 
shelter, utilities, or other living 
expenses paid for by someone else 
outside of the household; e.g., an 
adult son pays for his mother's 
rent directly to the landlord. 

4. Split household with eligible AABD 
recipient who has his shelter, 
utilities, or other living expenses 
paid by someone else outside of the 
household, e.g., MA recipient 
residing with MF spouse and minor 
children and the landlord is not 
charging the family any rent. 

NOTE: When the applicant or recipient provides 
verification of rent, reaardless of how small 
the rental amount is, there is no in-kind 
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~~2~ ~~ t~, ~~~~~: v~:~~, pro r~ta ~~Lre o= 
?!•:\~. 

',·;';:c:-i t.:-. e:;:--;-.·lic:,.:i: c::- reci?:ent has !:ieen 
!et~t!!ii~ ~f ~avi~~ ~~ ~n-kind income, 
a v~:~?~!c~ ~:st ~e-p!aced on the · 
i~-i~inC. inc·:,~._. 

l. A??!~ca~t c= r~cipient shall be 
,;ive:i the o~·?ortunity to provide 
ve~i:i:c~io~ of the actual value of 
the i:i-k!:id incone. 

a. The ep~licant or recipient 
~~st s~b~it an itemization of 
the household operating 
eY.~enses :o= the last 3 
rnonths, or if he has not lived 
~here for the 3 months, an 
iternization for the period of 
time he has lived there. 

Household operating exp~nses 
are construed to be expenses 
related to running the 
household, such as, mortgage, 
rent, utilities, real property 
taxes, sewer charges, 
maintenance fees, garbage 
removal, etc. 

b. Determine the actual value of 
the in-kind income by 
averaging the total household 
expenses, dividing the total 
by the number of individuals in the 
household, less the applicant's or 
recipient's contributions. 

c. When it is determined that the 
actual value is less than the 
PMV, use the actual value as 
the countable in-kind income. 
However, when it is determined 
that the actual value is 

(MM 84-a) Date Issuea: 5;11784 
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.. .:, :·.:~ !!: ~- !:::..?.·.=.-:.=,i•~C a:o:.~,;.:.::t, ~~-! 
·.:-t :.~e cf "-:!".ic:i c~r,s~i-:-.:~es -:.:.e 
::-., ,-·:..:-iU.'": e.!:i-,;.;.~t wr.ic~ a ~~cica:.d 
r~~~pian~ i~ fee~~~ to =ece!~e wheri 
'ti:"H,:..'.!a tin~ his i~-kir.t inccr.:a. ':·!"ie 
C z. :-:u: ~ti~~ G: :.he Pl·:'° l c!..~O\!n ~ 
!~~olves t~e Federal Bene!it ~ate 
(F=?.l, which !s the Federal portion· 
o: SS! p~yT.,cnts :or pe=sons "living 
!n incepe~cent arrange~ents". The 
fc=rnula to ee~e!':':tine the PMV fo~ 
ir.c.ivieuals and couples are as 
follow:t: 

Single person: 

1/3 of Federal Benefit Rate (FBP.) ~ 20 • PMV 
1/3 of $31,.00 + 20 = s12,.61r 

Couple: 

1/3 of Federal Benefit Rate (FBR) + 20 = PMV 
l/3 of $472.00 + 20 = $177.34• 

II. Recipient Rebuttal: 

* 

ro 

When the PMV is used without calculating an actual 
value and the applicant or recipient disagrees 
with the PMV valuation, he s·hall be given the
opportunity to rebut. Explain to the applicant or 
recipient that he must provide the nece·ssary 
documentation to establish the actual valu~. The 
following is the rebuttal process: 

Stet> 1: When the· individual is an applicant, he 
must rebut within the time limit s~t by 
the application worker. 

When the individual is a reeipi·ent, he 
must rebut within S calend~r days of 
request for evidence. 

Current rate is subject to change as FBR changes. 

(H.''1 84-8) Dai:e !ssuec: ,, ... v? " 
-, 
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571179 4 
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Step 3: 

Steo 4: 

G ~ : : .. : C: :--. ·. ' ~ . ... - .. ..:_ :-.. . . ... -
:~:-, ~, .,I. c~ ~~·=· .. : :. ~.\ .::. c: I"-~ ( . ".: ::.._:.t_ re 
,;· ... (!.·':.t~:·:. : ~·:1 .:... "-· -=~:: :. "'J: .. :~: : :'"~-- ·-: : ~ c:. .. ::c. 
c,i t!.~ 5-:.: c:.::.·: :-.:::.~ c~.~- f:~:e-,· . .-::.!1; t.r,,: 
rt.ques~ :c~: ~\·it:~.:.ct-: c= -=.:.r:.: 6:.:.::.-i; l:.:-·.::.t c..l!c~·E:C by the 
"'·.:.::k~= et <·F':::...c!:.ic:,,, t:!".· .. .... :,:::::::~= e;: :.:.11 1.;se t.~.e PMV. 

Tl1e E.?p:.!ct nt o~ !'e=ip:.~:-: ~ r::~ :--= s-t±=,i t 
an it~ciz~~ic~ of ~~c h( ~~e~cld 
O?ert~in~ ~Xfe~s~f fer t~e lar~ 3 
~~n~~s, or if~~ ha~ ~ot live~ the~e for 
t!'-1£: 3 cor.t.!"1s, an i-:emi:c.t::.on :or the 
peric-d o: ,:.i?ae .he has l.:.. v~C: the:-e. 

Household operati~; expenses are 
coLs~r~ed to be ex?enses related to 
running the household, such as, 
mortgage, rent, utilities, real property 
taxes, sewer charges, maintenance fees, 
garbage removal, etc. 

Determine the actual value of the 
in-kind incorne by averaging the total 
household expenses, dividing the total 
by the nw:iber of individuals in the 
household, less ·the applicant's or 
recipient's contributions. 

When it i~ determined that the actual 
value is less than the PMV, use the 
actual value as the countable in-kind 
income. However, when it is determined 
that the actual value is greater than 
PMV, use the PMV as the countable 
in-kind income. 

DOCUMENTATION REQOIREMEN'l'S: 

l. Document on DSSH-1241 (for applications, ERs) or 
DSSH-1246 (for on-going cases) discussion of PMV 
valuation and rebuttal process. 

2. When the actual value is used, show the 
calculation on reverse side of the DS5H-l273A. 

3. When the PMV is used, document the explanation for 
its use on the 0SSH-l273A. 

4. When the PMV is rebutted, document the verified 
household operating expenses and show the 

· calculation of actual value on reverse side of 
0SSH-1273A. 

(M.'1 84-8) Date Issuea: 5711784 
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An El!.;ibl£- reci~:ent r-e:-:~~ er; a:::,a::rt::i~r.t with his 
~-... t· ..... 'I·· ..,v·, .... ,. ~ .... , . . l- , 4

• ~- - -: ... • -·;.. · ·-=' •• e_. :ie ,. "-- ---::e ••.. , • .. ,e .• c_c C~·-·- .c:. ... _ •• g ~:<?,:; ~-,$~$ 

~re S3~0.CO ~onttly. =~L r~c~~!~~~ contri~~te£ 
$50.00 fo= ~is tt~=e c~ ~~a ~~?en~,s cne ~is 
brother p~y~ ~c= ~~e re=~~~ce:. 

Tota! Household O?erating EY.?en!e$ $3(30.08 . ' 2 r.ivic.ed b~· tr,e ~ur.~e: of Jiouse.hole Me:r~er2' 
F.ecipient's Pro Rata Ehare 
~=~s Recipient's Cont=ibution 
Actual Value/Countable In-Kine Income 

;,1·so~ oo· 
- 50.00 
$1:o~·: p o -

$100.00 is less than the PMV ($124.67 for si~gle 
person). Therefore, use the $100.00 as tqe 
countable in-kind income. 

EXAMPLE 2 

An eligible recipient lives with her boyfr;end~ 
The averaae household operating expense$ are 
$450.00 monthly. The recipient does not 
contribute towards any of the living expenses. 

CALCULATION: 

Total Household Operating Expenses 
Divided by the Number of Household Me~ers 
Recipient's Pro Rata Share 

$450.00 
i- " · 2 
$22'5.00 

Less Recipient's Contribution 0 
Actual Value/Countable In-Kind Income $225. 0-0 

The PMV ($124.67 for single person) is less tjlfn 
the actual value of $225.00. Therefore, although 
the recipient may rebut, the PMV is the countable 
in-kind income. 

EXAMPLE 3 

An eligible couple lives in an apartment. Their 
adult daughter pays $160.00 for their rent 
directly to the landlord. 

CALCULATION: 

The actual value, $160.00, is less than the PMV 
($177.34 for couple). Therefore, the actual value is 
the countable in-kind income. 

{AA 84-BJ Da~e Issuec: 5/ll/S4 
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.:t.:'\ e:i(;:.'.:-le :t.:nily ccn~i!t:.r.~ c! c ?·~·- =E:.c:!.~:.e:1~ 
and t~s ~F ~=c~E& a~d ~~o ch~!~~~~ l~va i~ a~ 
- ...... ,. .... ,. .. • ; '"'""c ... '"e."" of t'-.,. , a"; r.:.-• p~ e--t -··ys g.,.,,_._ -..., •. _.;..... l"l ~- .... ~J. - ,,_ C. .. ..-.. 1-." 'l!iii."'W- - •• rt~-
:or the ent..:'..:e re:it o! s,~o.oo fc,;: the. fa=ily. 

C1-.LCU!.AT!O!,: 

TC\tal Househcld Operating Expenses . 
Divic.ed by the Nu.~er o: P.ouseho"ld Members 
Recipient's Pro R~ta Share 
Less Recipient's Contributior.s 
Actual Value/Countable !n-Kind Income 

$400.00 
. 4 
$100.00 

0 
Sl00.00 

Since the in-kind irieome is only applicable to 
AABD cases, single individuals and couples, apply
the PMV for single person. Therefore, the actual 
value of $100.00 is the countable in-kind income 
as it is less than the PMV ($124.67). 

However, when the aetuai value is greater than the 
PMV, e.g., $150.00, the PMV is the countable 
in-kind income. 

(MM 84-8) Date fssuea: 5)11)84 
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LEGAL AID SOCIETY OF HAWAII 

KAHU EDWARD IOPA KEALANAHELE 
Pres,oen1. BoarCI of Oorectors 

ALLENE K. RICHARDSON, ESQ. 
EKC1cu1111e Director 

March 13, 1986 

Mr. Shig Nakashima 

1108 NUUANU AVENUE 

HONOLULU, HAWAII 96817 

(808) 536-4302 

Public Welfare Administrator 
Department of Social Services 

and Housing 
P. O. Box 339 
Honolulu, Hawaii 96809 

Dear Mr. Nakashima: 

This letter is to request a copy of the Department of 
Social Services and Housing, Public Welfare Division's Proce
dure Manual. 

In the course of providing advice and representation to 
clients at fair hearings, we often must interpret requlations 
which are be covered by sections of the Procedure Manual. In 
order to understand the Department's interpretation of its 
requlations, we need to look at the procedure section. 

If the Department will loan us a copy of a Procedure 
Manual, we will copy it on our xerox machine and return it 
that same day. We also ask to be put on the mailinq list for 
all future procedure sections. 
Please contact me if you have any questions upon our request. 

Sincerely, 

~~~~, -
Staff Attorney 

JI:sp 

cc: Thomas D. Farrell, Esq. 



)AGE A. ARIYOSHI 
C.OwtANOA 

STATE OF HAWAII 
DEPARTMENT OF TME ATTORNEY GENERAL. 

ST ATE CAPITOL 

HONOLULU . HAWAII 111113 

(IOIJ s ... ,uo 

March 18, 1986 

John Ishihara, Esq. 
Legal Aid Society of Hawaii 
1108 Nuuanu Avenue 
Honolulu, HI 96817 

Re: DSSH Procedure Manual 

Dear Mr. Ishihara: 

CORINNE K.A WAl ANA8E 
& ',o ... r. (.l N( IIU~ 

JAMES H DAN0j£N8EAG 
,,.,, D(-U1'f ,., ,o ... ," , .... ... L 

Your letter of March 13, 1986 to Mr. Nakashima has been 
referred to me for reply. 

The matters covered in the DSSH Procedure Manual do not 
affect the rights and benefits available to members of the 
general public. All such matters are promulgated by way of 
formal administrative rule-making. Therefore, contrary to your 
statement that, "in order to understand the Department's 
interpretation of its regulations, we need to iook at the 
procedure section," you do not need to look at the procedure 
section to understand the Department's interpretation of its 
rules. Procedure sections do not interpret rules. Procedure 
sections merely specify procedures to be followed in 
implementing the rules, and give illustrative examples. The 
Administrative Rules are either self-explanatory and in no need 
of interpretation, or are interpreted by hearings officers' 
decisions, declaratory tulings, or action transmittals from the 
Secretary of Health and Human Services, all of which are 
available to you in the course of providing advice and 
representation to your clients. 

Please contact me should you have further questions 
regarding this matter. 

TDF/sc· , 
cc: Mr. Shig Nakashima 

Sincerely, 

~ ,'~--(/ ---- ' ~ ~ ~--~--
THOMAS D. FARRELL 
Deputy Attorney General 

Public Welfare Administrator 

1338i 
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LEGAL AID SOCIETY OF HAWAII 

1108 NUUANU AVENUE 

HONOLULU, HAWAII 96817 

KAHU EDWARD IOPA KEALANAHELE 
Pres,oent Boaro ol Orrectors 

ALLENE K. RICHARDSON, ESQ. 
Executive Director 

March 25, 1986 

Thomas D. Farrell, Esq. 
Deputy Attorney General 
State Capitol 
Honolulu, Hawaii 96813 

RE: DSSH Manual 

Dear Tom: 

(808) 536-4302 

I have received your reply letter of March 18, 1986. I am 
disappointed in your refusal to give us a copy of the DSSH 
Procedure Manual. We feel that the Manual will greatly as
sist us in providing competent leqal advice to our clients 
reqarding their riqhts. Often times we need to understand 
the Department's budgeting procedure before we can decide 
whether or not to represent a client at a fa~r hearinq. 
Without an understanding of the procedure, we may make a mis
take and do the budqet incorrectly. For example, see the 
Catherine Rubio fair hearing on her overpayment problem, 
which is still pendinq. 

It may have been wrong for me to say that the procedure sec
tion interpret rules. We only want to know what procedures 
are being followed by the Department whenever a rule is beinq 
applied. You know that this information will assist us and 
will ultimately benefit the client. 

Of course, there may be disaqreements on how rules should be 
interpreted. These disaqreements will be the subjects of 
fair hearinqs, administrative appeals and lawsuits, but, I do 
believe we need to understand how the Department is applyinq 
its rules in order to do our job conpetently. In fact, hav
inq the procedure Manual may actually minimize fair hearinqs, 
administrative appeals and lawsuits. We can spot potential 
problems before they become full-blown disagreements, and we 
can neqotiate solutions. 



Thomas D. Farrell, Esq. 
Paqe-Two 
March 25, 1986 

I proposed that you let us borrow a copy of your procedure 
Manual and we will return it to you within a day. I am 
making this request in the spirit of cooperation to help our 
clients and ultimately to assist the Department. Please let 
me know your feelings in this matter. 

Sincerely, 

.. /i; -.::· ~-----:' /(:_ ____ _ 
I 

JOHN ISHIHARA. 
'staff Attorney 

JI:sp 

cc: Mr. Shiq Nakashima 
Public Welfare Administrator 

' I 
) 
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vEOAG( II ARIYOSHI 

GOVIANO• 

COAIHNE KA wATA .. A8[ 

&TTOAtri1l 1 (,.I la( 11.t. . 

STATE OF HAWAII 
DEPARTMENT OF THE .ATTORNEV GENERAL 

STATE CAPITOL 

JAME!, H OAN"E N8[ RG 

,ias· or~·" ,., '::>• .. ,, G.1-.r ••~ 

NOIIOLULU, HAWAII "81l 

IIOII ~'8·41.0 

April 2, 1986 

John Ishihara, Esq. 
Legal Aid Society of Hawaii 
1108 Nuuanu Avenue 
Honolulu, HI 96817 

Re: DSSH Procedures Manual 

Dear Mr. Ishihara: 

This is in further response to your letter of March 25, 
1986. 

As I have previously explained, DSSH procedure sections 
govern only the methods and not the substance of public welfare 
administration. They are strictly matters of internal 
management, and do not concern the Legal Aid Society. We 
believe that your request for the entire procedure manual is 
not for the purpose of providing legal advice to individual 
clients but, rather, for the purpose of filing a lawsuit to 
obtain a judicial declaration that all of the procedures are 
invalid for some reason. Needless to say, such a judicial 
declaration would produce chaos in the administration of public 
assistance programs, and could result in welfare payments to 
many persons who are otherwise not entitled. 

Anytime you wish to have information on how the department 
has handled welfare matters involving one of your clients, we 
will be happy to provide it (even if we are unhappy, we will 
still provide it). If, in the course of your representation of 
individuals, the department interprets rules which are not 
clear on their face, or applies a rule in a way that is not 
self-evident from the rule itself, and this somehow affects the 
substantive rights or benefits available to your client, please 
bring this matter to my attention. If necessary, the Hawaii 
Administrative Rules may be amended to make the practice or 
interpretation explicit. 

Nothing that concerns only the internal management of DSSH 
should be the subject of Hawaii Administrative Rules. 

1526i 
(tJO 



John Ishihara, Esq. 
April 2, 1986 
Page 2 

conversely, anything and everything ihat directly affects the 
rights and benefits available to recipients should be in the 
rules. Given the scope and complexity of welfare programs, 
there will inevitably be matters that have not been 
specifically and explicitly covered by the Administrative 
Rules, and you would certainly be performing a public service 
to bring those matters to our attention. 

TDF/sc 

1526i 

Sincerely, 

~~~~-t/ 
-THOMA~ ~;:;RE~L 

Deputy Attorney General 

IC/ 
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LEGAL AIU SOCIETY OF HAWAII 
1108 NUUANU AVENUE 

HONOLULU, HAWAII 96817 

MAILING ADDRESS: P.O. BOX 37375, HONOLULU. HAWAII 96837 

(808) 536-4302 
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MAX W. J. GRAHAM, JR. 
:,,ei,oent &oa,o 01 o,,tC\011 

ALLENE K. RICHARDSON, ESQ. 
[ aeCuhWf' o,,,c101 

July 17, 1987 

Mr. Robert A. Alm, Chairman 
Governor's Committee on 

Public Records & Privacy 
P. o. Box 541 
Honolulu, Hawaii 96809 

Re: Call to Comment on Public Records and Privacy 
Riqht of Welfare Recipients to Privacy 

Dear Mr. Alm: 

As an attorney who represents public assistance applicants and 
recipients on a regular basis, I have observed that there is an 
inconsistency between DSSH requlations governing the confiden
tiality of applicant and recipient records and the Department's 
eligibility verification procedures which often require that the 
individual waive his or her riqht to confidentiality in order to 
obtain or retain benefits. 

Public assistance recipients in this State are often confronted 
with a Robson's choice. If they disclose to landlords, em
ployers, or relatives that they receive public assistance in 
order to obtain verification required by the Department, they 
may be subject to humiliation, as well as actual adverse impact 
on employment or housinq. If they fail to provide the requested 
verification, benefits will be terminated. 

State regulations governing the administration of public assis
tance proqrams establish a riqht to privacy for applicants and 
recipients. Haw. Admin. Rules§ 17-601-2(c). State regulations 
also require that the information concerning the identity of 
public assistance recipients is to be kept confidential. Haw. 
Admin. Rules§ 17-601-3(b). 

The Department's rules reasonably reauire that applicants for 
assistance provide information, supported by documents, to es
tablish eliqibility. Haw. Admin. Rule ~ 17-618-4(a) (l). If the 
information provided is deemed insufficient, applicants must be 
qiven additional time to submit supplemental information. Haw. 
Admin. Rule§ 17-618-G(h). 

Ser\'ing the State of Ha\\'aii (o~ 



Mr. Robert A. Alm, Chairman 
July 17, 1987 
Paqe Two 

The rules desiqnate the applicant as the 9rimary source of in
formation to meet eligibility criteria. Haw. Admin. Rules 
§ 17-618-7(d). The information provided on the applicntion is 
to be considered true unless the Department has reason to believe 
otherwise. Haw. Admin. Rules S 17-618-7(c). However, where the 
department has policies and procedures which require certain 
types of verification, additional documentation from other 
sources may be required. Haw. Admin. Rules § 17-618-7 (c) (3). 

Most DSSH workers are aware that they cannot make collateral 
contact to third persons to verify eligibility information with
out the express consent of the client. As a result, the appli
cant is told to ootain the third-party veritication directly. 
While some workers are sensitive to the potential problems that 
such requests have for the applicant, many are not. Our office 
has seen numerous reouests made for information which is irrele
vant or could be obtained in such a way that it would not require 
disclosure that the person is on welfare. 

Until recently, DSSH had a common practice of requirinq reci
pients to have their landlords complete a form verifying house
hold composition even thouqh household composition was not at 
issue. If household composition was at issue, recipients were 
often not told that such information could be obtained from per
sons other than the landlord such as neiqhbors. Since many 
landlords will not rent to public assistance recipients, many 
recipients are understandably reluctant to ask their landlords 
to complete a DSSH form which would identify them as recipients. 

The following recommendations, if adopted, would alleviate many 
of these concerns: 

1. Workers should be cautioned during training against request
inq third-party verification if the information requested 
has no direct bearinq on eliqibility (such as verification 
of household size when it is not at issue. 

2. Administrative rules reqardinq verification from third
parties should be amended to pr.ovide for good cause exemp
tions. Where obtaining the information and thereby dis
closinq one's public assistance status would jeopardize em
ployment, housing, family relations, etc., applicants or 
recipients should be exc~sed from providinq the verification. 

Io '?J 
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Mr. Robert A. Alm, Chairman 
July 17, 1987 
Page Three 

3. Workers should be required to assist applicants and reci
pients in obtaininq information in such a way that would not 
require disclosure of their status. 

4. Verification from third-parties should not be required on 
Departmental forms which identify DSSH, the assistance worker 
or the unit in any way. The Department should accept any 
written statements from third-parties which provides the 
information. 

If you or members of the committee need to discuss these con
cerns further, please feel free to contact me. 

Attorney 

KC:bl 

Enclosures 

cc: Ms. Judy Ooka, 
Public Welfare Administrator 



§17-618-7 Reauirements for disposition of 
application. (a) The eligibility worker shall contact 
the applicant through an office interview, a telephone 
contact, or a home visit before the application is 
approved. 

(b) Contact with an applicant shall not be re
quired if the application is to be denied by the 
~~partment or withdrawn by the applicant. 

(c) Information on the application form ~hall be 
considered completed and substantiated when the indivi
dual or the authorized representative states that the 
information is true and correct by signing the applica
tion fol:m, unless: 

(l) The applicant's statements do not conform to 
other facts in the-case situation: 

(2) Any part of the information furnished is 
found to be uncleaz·, inconsistent, or 
incomplete: or 

(3) The department has specific policies or pro
cedures which require verification of facts 
such as income, assets, citizenship, birth
date, social security number, rental payment, 
and work expenses. 

(d) .The applicant shall be the primary source of 
information for establishing eligibility for financial 
assistance. The applicant shall also be the primary 
source of information to meet specific eligibility cri
teria of the various categories of assistance. 

' (e) The eligibility worker shall determine whe
ther the applicant is eligible for financial assist
ance, medical assistance, and foods-tamps according to 
established departmental rules. .If the financial 
assistance application is denied, the eligibility 
worker shall make a separate determination as to whe
ther the applicant is eligible for food stamps or 
medical assistance. Each decision regarding eligibi
lity or ineligibility shall be supported bY. facts in 
the applicant's case record. Each application is 
disposed of by a finding of eligibility or ineligibi~ 
lity unless the application is discontinued. 

(f) An application shall be discontinued if: 
(l) The applicant voluntarily withdraws the 

application. A nqtice shall be sent to 
confirm the applicant's notification to the 
department that the applicant does not desire 
to pursue the application: or 

(2) The applicant died or could not be located. 
The eligibility worker 1 s efforts to contact 
the absent applicant shall be recor.ded in the 
case record. [Eff. 7/19/82; am ftll 2 3 1984 

] (Auth: HRS §§346-14, 346-53) 11~p: HRS 
§346-29: 45 C.F.R. §206.10) 
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family, or may be given to the applicant or the appli-
cant's representative at any branch welfare office 
where financial assistance is provided. 

(b) An applicant may be assisted in the various 
aspects of the application process by an individual of 
the applicant's choice. That individual may accompany 
the applicant in contacts with the department and when 
so accompanied, may also represent the applicant. 

(c) The applicant requesting financial assistance 
may also apply for food stamp benefits and medical 
assistance on the same application form. 

(d) The department shall assist the applicant by 
identifying the documents that are needed to support 
the request for assistance, and shall assist the 
applicant in the application process. 

(e) An applicant may request a fair hearing when 
the applicant is not satisfied with the department's 
decision regarding the application. (Eff. JUL 1 9 1gaz 

] (Auth: HRS §§346-14, 346-53) (Imp: HRS 
§346-29; 45 C.F.R. §206.10) 

§17-618-4 Responsibilities of the applicant. 
(a) The applicant shall: 
(1) Provide the department with information, 

supported by documents, to establish the 
value of the applicant's assets, the amount 
of income received, and monthly requirements 
recognized in the standard of assistance; 

(2) Apply for and develop potential sources of 
income and assets; and 

(3) Meet all of the requirements of the various 
~~-~~~•10~ ~~ ~c~;c~~M~~. 

§17-618-4 

§17-618-4 Responsibilities of the applicant. 

*** 

(b) The applicant who f ·1 
eligibility factors fails t ai s to meet all of the 
department by providing th ~ ~ooper~te with the 
cation necessary to deterrn~n!n o~m~t~o~ and verifi
assistance by department deadl7l1gib1l7tY for financial 
and develop potential sources ine~, fails to apply for 
refuses to inform the d of income and assets, or 
~napplied for and undev!lartment of ~he amount of the 
income and as~ets whe k oped potential source of 
f' · l "" n nown shall be i !tltia'b inancia assistance [Eff 71191 n~i le for 
(Auth: HRS §§346-14. 82; am l 1985 J 

C.F.R. §233.20) ' 346- 53 ) (Imp: HRS §346-SJ; 45 

(oh 



§17-601-3 Restrictions against disclosure of in
formation to persons other than applicants and reci
pients. (a) This section does not apply to 
individuals receiving social services under chapter 
17-920, Administrative Rules, which have disclosure 
provisions applicable to those individuals. 

(b) The following information shall be confi
dential and shall not be used or disclosed except as 
_provided in subsection (c): 

(l) Names and addresses of applicants and reci
pients, and amounts of assistance provided. 
This includes prohibition against release of 
information to any federal, state, or local 
committee or legislative body; 

(2) Information related to the social and 
economic condition or circumstances of a 
particular individual, whether or not an 
applicant or ·recipient, including wage 
information obtained from the state 
department of labor or from Social Security 
Administration; 

(3) DSSH-PWD's evaluation of recorded or unre
corded information about a particular 
individual, whether or not an applicant or 
recipient; 

(4) Medical, psychological, or psychiatric data, 
including diagnosis and past history of 
disease or disability of a particular 
individual, whether or not an applicant or 
recipient; · 

(5) Correspondence concerning a particular indi
vidual, whether or not an applicant or reci
.pient; and 

(6) The name of the worker or unit in which the 
case is or was active. 

(c) The use or diselosuze of any of-e-he_jJJ.fo%1lla
tion specified· in subsection (b) shall be limited 
the following persons or purposes and, unless ot 
stated, this excludes inspection of the enti case 
record: 

(l) Disclosure for purposes direc~ connected 
with the administration lie assistance 
programs. 
(A) Only the employee of the DSSH-PWD and 

the United Stat government in the per
formance oft employees' official 
duties shal have access to the entire 

(B) 
case reco 
Disc~ls ·. 
exten nc:: 
to d err.. 
ass!stanc 
u_n'der thE 

,,identifie 

··all be allowed to the 
:ary to provide services and 
eligibility or amount of 

)r applicants or recipients 
:lie assistance programs 
, section 17-601-1. 

) 
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recipients in the administration of public assistance 
progran1s. 

(b) 
(1) 

This information shall: 
Substantiate the expenditure of public· 
funds; 

(2) Be kept in confidential records and files of 
the DSSH-PWD; and 

(3) Not be subject to any other law permitting 
inspection of public records. 

(c) The applicant or recipient shall have a right 
to privacy and shall be informed in writing about the 
confidential nature of the information a~qu.ired, except 
as noted in §17-601-3 (c). [Eff. .JIii 1 9 1982 ] (Auth: 
HRS §§346-10, 346..;14) (Imp: HRS §~~~-10; 45 C.F.R. 
§§205.50, 205.60, 1391.3) 

§17-601-3 Restrictions a a.inst disclosure of in
formation to ersons other than a licant and reci
pients. (a) The provisions of §17-601- do not apply 
to individuals receiving social service under chapters 
861 and 920 of title 17, Administrativ Rules, which 
have disclosure provisions applicable to those 
individuals. 

(b) The following information hall be confi
dential and shall not be used or d' closed except as 
provided in §17-601-J(c): 

(1) Names and addresses of 
ents, and amounts of sistance provided. 
This includes prohib" ion against release of 
information to any f deral, state, or local 
committee or legisl tive body; 

(2) Information relate to the social and economic 
condition or circ stances of a particular 
individual, whet er or not an applicant or 
recipient; 

(3) DSSH-PWD's eva ation of recorded or unre
corded inform ion about a particular individ
ual, whether r not an applicant or recipient; 

(4) Medical, psy hological, or psychiatric data, 
including d agnosis and past history of 
disease or disability of a particular individ
ual, gt:het' r or not an applicant or recipient; 

(5) Correspo ence concerning a particular indi
vidual, hether or not an applicant or recipi
ent; an 

(6) Then e of the worker or unit in which the 
case~ or was active. 

(c) The le or disclosure of any of the informa
tion specified in §17-601-3(b) shall be limited to the 
following pers ns or purposes and, unless otherwise sta
ted, this excl~des inspection of the entire case record: 

601-2 
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OHN WAIHEE 

GOVl:RNOA 

RICHARO F KAHLE. JR 
OIHECTOR OF TAXATION 

GARY S . MIJO 
DEPUTY O lfcECTOR 

MEMORANDUM 

STATE OF HAWAII 

DEPARTMENT OF TAXATION 
P.O. BOX 259 

HONOLULU, HAWAII 96B09 

July 7, 1987. 

TO: Conunittee on Public Records and Privacy 
Mr. Robert A. Alm, Chairman 

FROM: Richard F. Kahle, Jr. ~\· ,:;
Director 

•·• • I• ::: . : 
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SUBJECT: Records under Department of Taxation Jurisdiction 

? .: _._ 

The Department of Taxation does not favor an expanded 
disclosure of public and personal records maintained within its 
jurisdiction. 

The Department is charged with the duty to levy, 
assess, collect, and receive the taxes imposed under the 
authority of chapters 235, 237 to 239, 241, 243 to 245, 236D, 
237D, and 244D, Hawaii Revised Statutes (HRS). With exception of 
the fuel tax, the revenues from the ten taxes administered by the 
Department go into the state's general fund, which are used to 
provide the various services of state government. 

While the Department is authorized under law to enforce 
the payment of the aforementioned taxes, the structure of our tax 
laws is based upon a self-assessment system. That is, the system 
relies on every person liable for state taxes to voluntarily 
report and pay the correct amount of taxes due on a timely basis. 

The reporting of taxes is primarily done through the 
f i ling of tax return forms prescribed by the Department. 

The financial information and identifying Social 
Security number contained in the tax return would result in the 
return being classified as a personal record under Section 92E-l, 
HRS. The public access to personal records is limited by Section 
92E-4, HRS, which does not allow disclosure of such information 
except to the person to whom the records pertain, or the person's 
duly authorized agent, as required by other State or Federal 
statutes, or if the information collected was specifically for 
the purpose of creating a record available to the general public, 

.... ·-
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Page 2 

or under compelling circumstances affecting the health or safety 
of any individual. 

Additionally, our tax laws contain specific statutory 
provisions that make it unlawful for any person, officer, or 
employee of the State to make known any information imparted on a 
tax return or estimate. These statutes specify that all tax 
returns as well the return information are confidential. The 
statutes also provide for sanctions against individuals who 
unlawfully discloses tax return information to an unauthorized 
person. For example, Section 235-116, HRS, of our Income Tax 
Law, provides for a fine of $500 and/or imprisonment of one year, 
or both. 

It should be noted that the Internal Revenue Service 
has equivalent restrictions relating to the disclosure of federal 
tax information. The Department has an agreement with the 
Internal Revenue Service (IRS) that allows for the exchange of 
tax return information and adjustments. The agreement 
specifically requires the Department to conform with the 
confidentiality and disclosure provisions of the Internal Revenue 
Code, section 6103. The statute provides that tax returns and 
information contained in the return may not be disclosed except 
as authorized under this section. A departure from the 
disclosure restrictions of the IRS would prohibit the State's 
participation in the information exchange program and would 
deprive the Department of a vital tax administration resource. 

The continued functioning of our self assessment tax 
system requires a faith and trust by the taxpayer that the 
information included on the tax returnst the taxpayer has filed 
will remain confidential. The statutory mechanism relating to 
the nondisclosure of tax return information is essential to the 
administration of our state tax laws and should not be altered. 

Given the statutory confidentiality of the records 
maintained by the Department, there are limited records that are 
available for inspection by the general public. currently, a 
file with the names and identification numbers of persons 
licensed for general excise and/or withholding tax purposes and a 
listing of the names and amounts of taxes assessed that have 
become delinquent, as provided under Section 231-32, HRS, are 
records that may be inspected by the general public. 

The Department also makes available to the public, 
Rules and periodic information releases pertaining to the 
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interpretation and application of tax laws, and a monthly report 
of the type and amounts of taxes collected. 

In conclusion, we perceive no conflict between the 
confidentiality restrictions of our tax laws and the need to make 
records available to the public. 

Thank you for your kind attention. 

Ill 
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President Simone has asked that I respond to your recent 
correspondence regarding the Governor's Committee on Public 
Records and Privacy. 

In response to requests from members of the general public, 
the University of Hawaii has endeavored to make available for 
inspection those University records falling within the definition 
of "public record" contained in Section 92-50, Hawaii Revised 
Statutes. Those requests for University records containing 
personally-identifiable information are reviewed in accordance 
with the disclosure limitations contained in Chapter 92E, Hawaii 
Revised Statutes, and additionally, in the case of student 
educational records, with the Federal statutory restrictions on 
public access set forth in the Family Educational Rights and 
Privacy Act (FERPA), upon which the University's receipt of 
Federal funding is conditioned. Certain University records may 
also be subject to other statutory requirements, such as those 
records pertaining to student loans and other financial aid 
information. If a request presents questions concerning 
disclosure under the applicable statutes, the matter is referred 
to the Department of the Attorney General for necessary legal 
interpretation and guidance. 

Generally speaking, it would appear that requests for the 
inspection of University records by members of the general public 
are relatively few in comparison to those requests for records 
from individuals to whom the particular records pertain, such as 
requests for transcripts and other educational records by current 
and former students. While our experience would seem to indicate 
that most of these requests from the general public have been 
processed in a fairly routine manner, those requests which may 
have raised disputes concerning the relevant statutory disclosure 
requirements have to the present time been resolved by the 
Department of the Attorney General in a manner largely 
satisfactory to the University. 

1400 l.Dwer Campus Road, Room Hi· Honolulu, Hawaii 96822 /Cable Address: UNIIIAW 
An Equal Opportunity Employer 
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Thank you for the opportunity to comment on this matter. If 
you have any questions, please feel free to contact me at 
948-8271. 

EY:DZ:em 

V~truly A-~--
Edward Yue 
Director 

//!; 
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Public Records and Privacy 
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Attention: Mr. Robert A. Alm, Chairman 

Gentlemen: 
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Comment Concerning Availability of Public Records 

I teach legal history at this law school. My students 
and I frequently require access to public records for 
scholarly purposes. Students have in the past reported 
difficulty in obtaining government documents, even those 
relating to events of 100 years ago, because of bureaucratic 
over-concern with protecting privacy. Legal records, 
including case files, manuscripts, government memoranda, and 
other documents, form the major primary source for such 
research. Important questions of public concern can be 
answered only through scholarly study of such records. For 
example, the current concern over the efficacy of the tort 
system, claims of discriminatory application of the laws, and 
fairness in land use proceedings are the kinds of public 
issues that legal scholars hope to address by studying 
government documents. Significant events in Hawaii's history 
are also illuminated by such documents. 

It would be a loss to the goal of informed democratic 
debate should vital empirical and qualitative evidence become 

AN EQUAL OPPORTUNITY EMPLOYER 
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unavailable under the guise 0£ privacy controls. I believe 
it is possible to protect individual privacy while allowing 
scholars access to government records. Please let me know i£ 
I can provide assistance to you in this regard. 

(_}/J/ltUvLcxr/L1~ 
Submitted by: Mari J. Mat~~. 

cc: Dean Jeremy T. Harrison 
Dean Deane E. Neubauer 
President Albert Simone 
Mr. Dan Foley, ACLU 
Prof. Harry Ball 

Assistant Professor 0£ Law 

•The views expressed here are my own and not necessarily 
those 0£ the University 0£ Hawaii 
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Mr. Robert A. Alm, Director 
Department of Commerce and 

Consumer Affairs and 
Chairman, Governor's Committee 

on Public Records and Privacy 
1010 Richards Street 
Honolulu, Hawaii 96813 

. •, .. ... .. .. ... 
:;;.:- :t .. 
I :- • 

; ... , - . 
• : .J ••• 

._ . .. , 
I • '""- t • q 

. ; .. ~ .' . r~ 
• • l ::J . • 

,''.l) . , 

<-c:: ;.:: 

I'..) ~-., 

c.o 
0 
u:> 

1-..:. • 
-·" - ·-. 

Dear Mr. Alm: CJ? r:, QO 
~ 

Re: Comments Regarding the Current Laws Concerning 
Public Records and Confidential Records/the Right 
to Privacy 

Thank you for this important opportunity to comment on 
the delicate balance between the public's right to know 
and the need for confidentiality and the protection of 
an individual's right to privacy as pertaining to 
records maintained by governmental agencies. This is 
an area of law that has a substantial impact on the 
public, as well as governmental agencies responding to 
requests for the disclosure or protection of records in 
its possession. I commend the Committee on Public 
Records and Privacy (herei~after "Committee") for 
undertaking the complex, but challenging task of 
seeking improvements to the current state of the law. 

Because of the glaring absence of any representative on 
your Committee from any of the Counties, I sincerely 
hope that your Committee will give very deep thought 
and consideration to the comments submitted by the 
various counties because the Counties are indeed very 
dramatically affected by these legal issues. 

It is very important for the Committee to recognize 
that the City, like the State, 'maintains a wealth of 
records pertaining to (1) private citizens (such as tax 

**Committee Members: Appendices and exhibits are with the staff. 
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records, vehicle registration, voter registration, 
complaints, autopsy reports, water consumption bills, 
housing assistance, arrest records, criminal records, 
etc.); (2) public employees (such as employment records 
including discipline, pay history, medical records, 
financial records, home address, etc.); (3) corporations 
(such as bid documents, tax records, license and permit 
applications, financial records, etc.); and (4) govern-
mental records (such as investigation reports, strike 
plans, employment tests, inter- and intra-departmental 
memoranda, legal opinions, litigation files, employee 
selection records, test scores, etc.). 

I would like to provide comments in three areas regarding 
the subject of public and confidential records maintained 
by governmental entities: 

1. The laws currently applicable to the City and 
County of Honolulu (hereinafter "City") regarding 
public and confidential records; 

2. The various contexts in which issues have previously 
arisen regarding public and confidential records 
at the City level and advice rendered by our 
Department of the Corporation Counsel thereon; and 

3. Suggestions for changes in the current laws and a 
discussion of some of the pros and cons relating 
to such proposals. 

I. LAWS GOVERNING THE CITY AND COUNTY OF HONOLULU 
WITH RESPECT TO PUBLIC AND CONFIDENTIAL RECORDS. 

There presently are a number of laws and rules and 
regulations governing the City with respect to both the 
public and confidential records which it maintains. 
The laws that this Committee is probably the most 
familiar with are Hawaii Revised Statutes (hereinafter 
"HRS") Sections 92-50 and 92-51, relating to public 
records and HRS Chapter 92E, Fair Information Practice 
(Confidentiality of Personal Record). 

In addition, while we recognize the superiority of the 
state laws in this area of the law, we nonetheless do 
have some provisions in the Revised Charter of the City 

/11 



Mr. Robert A. Alm 
Page 3 
June 22, 1987 

and County of Honolulu 1973 (1984 Edition) (hereinafter 
11 RCH 11

) and the Revised Ordinances - of Honolulu 1978 
(1983 Edition) (hereinafter "ROH") which also might be 
of interest to the Committee. RCH Section 13-105 
provides that public records shall be open for 
inspection during business hours, authorizes the City 
Council to fix fees for copies of the records, and 
specifically states that records of the police 
department or of the prosecuting attorney shall not be 
subject to inspection unless permission is granted by 
the chief of police or the prosecuting attorney, except 
for traffic accident reports which are available for 
inspection by the parties directly concerned or their 
attorneys. 1 

1RCH Section 13-105 provides, in its entirety, as 
follows: 

Section 13-105. Records Open to the 
Public--All books and records of the city 
shall be open to the inspection of any 
citizen at any time during business hours. 
Certified copies or extracts from such books 
and records shall be given by the officer 
having custody of the same to any person 
demanding the same and paying or tendering a 
reasonable fee to be fixed by the council for 
such copies or extracts, but the records of 
the police department or of the prosecuting 
attorney shall not be subject to such 
inspection unless permission is given by the 
chief of police or the prosecuting attorney, 
except in the case of traffic accidents where 
such records, including all statements taken, 
shall be available for inspection by the 
parties directly concerned in such accident, 
or their duly licensed attorneys acting under 
written authority signed by either party. 
Any person who may sue because of death 
resulting from any such accident shall be 
deemed a party directly concerned. 

11rc 
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ROH Sections 5-16.1 and 5-16.2, adopted in 1978, define 
the term "public records" and provide for the 
promulgation of rules and regulations, as follows: 

Article 16. Public Records. 

Sec. 5-16.1. Definition. 

The term 'public records' shall be as 
defined in HRS Section 92-50. 

Sec. 5-16.2. Storage Of Public Records. 

The Managing Director shall promulgate 
rules and regulations regarding the 
maintenance and storage of public records for 
all City agencies pursuant to HRS Chapter 91. 
Said regulations shall be complementary to 
Section 92-51, Hawaii Revised Statutes and 
shall provide for but not be limited to: 

(1) Guidelines to be utilized in 
determining which documents must remain 
confidential to prevent invasions of 
privacy. 

(2) Segregation of all public 
records into confidential files and 
files open to public inspection. 

(3) Maintenance of separate 
storage facilities for open and 
confidential files. 

(4) Listing (by title) of all 
records in confidential files. 

(5) Certification by the 
Corporation Counsel that each document 
contained in confidential files is not a 
public record as defined in Section 
5-16.1. 

In 1978, pursuant to ROH Section 5-16.2, the City's 
Managing Director adopted Rules and Regulations 
Governing the Accessibility, Maintenance and Storage of 
Public and Confidential Records of All City Agencies 

/IC/ 
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(hereinafter "City's Rules"). (Exhibit A) Among other 
things, the City's Rules set forth what records shall 
be deemed public and confidential: the procedure 
governing access to public records: guidelines for the 
maintenance and storage of confidential records: a 
requirement that each City agency list by title all 
confidential records in its custody and a procedure for 
certification that each document contained in confidential 
files is not a public record within the meaning of HRS 
Section 92-50. In accordance with the mandate of ROH 
Section 5-16.2 and the City's Rules, the City's Managing 
Director keeps on file a complete listing, by each 
agency, of all confidential records specifying the 
record's title, type of confidential information 
involved, the reasons for its confidentiality, and 
when, if ever, the files should be made public. 

Since the above-cited ROH sections and the City's Rules 
were adopted in 1978 prior to the passage of Act 226 in 
1980, which was codified as HRS Chapter 92E, we recognize 
that the Fair Information Practice Act must be taken 
into consideration in determining what is a "personal 
record" and whether it can be released for public 
inspection. Attached as Exhibit Bis a copy of 
Corporation Counsel M 83-70 (dated December 30, 1983) 
discussing the relationship between HRS Chapter 92E and 
ROH Chapter 5, Article 16. 

II. ISSUES THAT HAVE ARISEN AT THE COUNTY LEVEL 
REGARDING PUBLIC AND CONFIDENTIAL RECORDS. 

The issue regarding whether a particular document is a 
public record, a personal record, or otherwise 
confidential has arisen time and again over the years 
at the county level of government. When an agency 
needs assistance in making such a determination, a 
request for assistance is submitted to the City's 
Department of the Corporation Counsel and where 
necessary or warranted, a public written response is 
prepared. (See Exhibit C for a listing of Corporation 
Counsel memoranda). 

For example, questions have arisen regarding the 
release of the following types of documents: Honolulu 
Police Commission's public complaint records (M 86-26, 
M 86-2, and M 85-3): Department of Health medical 
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records (M 86-28): ambulance report contents (M 85-18 
and letter dated October 11, 1985): workers' compensation 
records (M 84-27): design/bid competition proposals 
(M 84-15): building permit plans prior to issuance of a 
permit (M 84-15): water service consumption data 
(M 83-13 and letter dated October 1, 1986): release of 
information to an individual's employer (M 86-16); 
certified payroll records submitted by private contractors 
(M 87-8 and M 85-37); investigation records relating to 
alleged voter irregularities (M 82-95); license applicant 
waiting lists (M 81-29); computer tapes (M 80-44 and 
M 76-47); drivers license/motor vehic~e information 
(M 86-36 and M 79-73); names of crime victims (M 79-8); 
arrest records (M 79-4); Liquor Commission records 
(M 77-112); and voter registration affidavits (M 71-110). 

Attached hereto as Exhibit Dare some of the more 
recent Corporation Counsel memoranda which may be of 
interest to the Committee since one of your stated 
objectives is to review "judicial decisions, attorney 
general opinions, and other specific cases involving 
implementation of the current laws." (Public Records 
Law Review Committee Statement of Mission) 

III. PROPOSALS REGARDING IMPROVEMENTS TO THE CURRENT 
LAWS APPLYING TO PUBLIC AND CONFIDENTIAL RECORDS. 

The City recognizes the benefits to society that result 
in a government that is open and responsive to the 
public, and yet is mindful of its duty to protect an 
individual's right to privacy. Our current state and 
city laws have reflected this concern as well and, yet, 
it is clear from practical experience with these laws 
that improvements may indeed be warranted. 

Of course, how to make these changes is the crucial 
question. We would be opposed to any type of solution 
that would attempt to list all public and confidential 
records since, as seen herein, the types of documents 
maintained by governmental agencies is extensive. In 
addition, the maintenance of records is a continual 
effort, subject to fluctuation with changing times and 
laws. 

One option might be to enact uniform laws similar to 
the Federal Privacy Act and the Federal Freedom of 

le/ 
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Information Act (hereinafter "FOIA"). We are aware of 
the fact that during the 1987 State Legislature, 
Senator Donna Ikeda introduced S.B. No. 286, a proposed 
law based on the FOIA. In concept, this is a good 
alternative to the current laws, although we do not 
agree with all of its terms and would want an opportunity 
to so comment if a similar bill is introduced again in 
the future. One major advantage to a state law based 
on the FOIA is that there would be a substantial body 
of existing analogous federal case law and guidelines 
available to guide the public, the governmental agencies, 
and the state courts. 

Whether there are only modifications to the existing 
laws or wholesale changes, such as the adoption of a 
law based on the FOIA, there are certain recommendations 
and problem areas that I would like to highlight 
hereinbelow: 

A. HONOLULU POLICE COMMISSION INVESTIGATIVE 
REPORTS. 

Of particular concern to the City has been the status 
of the investigative reports of the Honolulu Police 
Commission. Pursuant to RCH Section 6-606(d), one of 
the responsibilities of the Police Commission is to 
"receive, consider and investigate charges brought by 
the public against the conduct of the (police] 
department or any of its members and submit a written 
report of its findings to the chief of police. A 
sununary of the charges filed and their disposition 
shall be included in the annual report of the 
Commission." 

When the Police Commission investigates a complaint, 
the officer and the complainant are not involved in an 
adjudicatory hearing. Therefore, the"officer does not 
have an opportunity to confront and cross-examine 
adverse witnesses. Whether the complaint is sustained 
or not, the investigative report becomes a part of the 
officer's personnel file. In addition, the individual 
lodging a complaint may wish to remain anonymous 
throughout. These investigative reports are held to be 
confidential pursuant to HRS Chapter 92E, the RCH and 
the City's Rules. However, the City is very frequently 
asked to disclose these records, or served with a 
subpoena, to which we respond by making a motion to 
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quash the subpoena. We believe that then the judges 
should follow the procedures recently reiterated by the 
Hawaii Supreme Court in State of Hawaii v. James H.J. 
Estrada, No. 11377, Haw. (June 8, 1987), which 
discussed whether discovery o"f"a confidential police 
department internal affairs division file was 
permissible. The Supreme Court stated as follows in 
Estrada: 

No absolute privilege insulates police 
records from discovery. A trial judge should 
first conduct an in camera review of 
sensitive police records to fix the scope of 
discovery on those confidential items sought. 
Nakagawa v. Heen, 58 Haw. 316, 568 P.2d 508 
(1977). The scope of discovery is reviewed 
for an abuse of discretion. Kaneshiro v. Au, 
67 Haw. 442, 690 P. 2d 1304 (1984). 

State of Hawaii v. James H. J. Estrada, No. 11377, slip 
op. at 15 (Haw. June 8, 1987) (emphasis added}. This 
ruling by the Hawaii Supreme Court is probably the best 
resolution to the sensitive situation with respect to 
police commission investigative reports and internal 
affairs division files, as well as other confidential 
police department records. By first conducting an in 
camera review of the police records, the judge can then 
determine which ones, if any, are available for 
discovery. If the judge concludes that none of the 
records should be disclosed, then the motion to quash 
the subpoena should be granted. 

B. HONOLULU POLICE DEPARTMENT RECORDS. 

The Honolulu Police Department (hereinafter "HPD"), 
like the police departments of the other counties, 
maintains a large number of records. Already mentioned 
herein were the traffic reports and internal affairs 
division reports. Others include criminal investigative 
reports, criminal records, crime analysis records, 
personnel records, lists of undercover officers, 
informants, fingerprints, applications for permits to 
carry firearms, collective bargaining data, complaints 
from the public, FBI correspondence, medical reports, 
psychological testing results, custody log, booking 
logs, cell block visitor logs, examinations for recruits, 
letters from the public, safe-house records, evidence 
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reports and log, found property logs and reports, death 
reports, and the list goes on. These records are 
confidential pursuant to various provisions of the 
current laws, particularly HRS Sections 92-51, 92E-1, 
and 92E-3. The City is wholeheartedly in favor of 
keeping all of these records confidential because their 
disclosure could either impair the effectiveness of an 
investigation or law enforcement proceeding, could 
impair the life of an individual, result in the 
identification of confidential informants or 
complainants, reveal confidential investigative 
techniques, or invade an individual's right to privacy. 

C. PERSONNEL RECORDS. 

Another large body of records maintained by all 
governmental agencies consists of personnel records. 
Under the current laws, all personnel and employment 
records, employment examinations, and personal 
references of applicants for employment are deemed 
"personal records" pursuant to HRS Chapter 92E and, 
thus, are nondisclosable except for to whom the records 
pertain and under certain limited other exceptions. 
The City strongly supports keeping such information 
confidential in order to protect the individual's right 
to privacy since that interest far outweighs the 
public's right to know. 

However, we are in favor of designating as public 
records the names, job titles, job descriptions, 
business addresses, and business telephone numbers of 
all government employees (except for HPD employees). 
In addition, we suggest that an employee's resume, at 
least with respect to previous employment and job 
qualifications that are relevant to the position 
currently held, also constitute a public record in 
order to satisfy inquiries from the press and public 
regarding an individual's qualifications to hold public 
employment. 

Another area for consideration is whether those 
individuals not selected for public employment or 
promotion should have a right to gain access to the 
test scores or interview scores of the applicants 
actually selected for the position without resorting to 
a union grievance, civil service commission appeal, or 
a court order. There are obviously competing private 
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interests at play here, but we suggest that it would 
best serve the interests of the public if the scores of 
the individual(s) selected were disclosed to those not 
selected for the position. 

Another personnel record that is confidential is an 
employee's rate of pay or salary. While we agree that 
such information should be confidential, except as 
otherwise provided by law with respect to certain 
officials, there is one instance in which governmental 
personnel officers constantly receive telephone calls 
and written inquiries to verify an employee's salary, 
namely, credit verification for loan purposes. Under 
the current law, an individual can provide the 
government with written authorization to release the 
information to a lending institution, but in practice 
this is either not done prior to the inquiry from the 
lender, or at all. It will be absolutely necessary to 
have the employee's written permission in the future, 
particularly if criminal sanctions are imposed as part 
of the amendments to the law. 

D. DISCLOSURE OF RECORDS FOR RESEARCH OR 
STATISTICAL PURPOSES. 

The City also maintains many confidential records that 
are of interest to researchers or statisticians, such 
as those relating to ambulance reports, crime, workers' 
compensation, and traffic accidents. On this level of 
extensive research, sanitization of the records would 
put an undue burden on the City and might even thwart 
the purpose of the research. Consequently, we suggest 
granting access to such records despite their 
confidential nature pursuant to HRS Chapter 92E, but 
only with explicit limitations such as those set forth 
in the City's Rules, Section 3-1.b.S, which provides as 
follows: 

3.1. CONFIDENTIAL RECORDS DEFINED 

b. Unless otherwise provided herein, 
the granting of access to records shall not 
be deemed to constitute an invasion of the 
right of privacy of an individual when: 
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S. The granting of access is to a 
person or group for the express purpose 
of research, evaluative or statistical 
activities pursuant to an agreement with 
the agency. The agreement shall 
authorize the granting of access to 
specific records, limit the use of any 
information obtained from such records 
to research, evaluative and statistical 
purposes, provide for the deletion of 
any personally identifiable information 
before publication of any information 
gathered, provide for prior agency 
review and approval of any publication, 
require insurance against libel, slander 
and invasion of privacy where deemed 
necessary by the agency, insure the 
confidentiality and security of the 
records consistent with these rules and 
applicable law, and provide sanctions 
for the violation thereof. 

(emphasis added). 

We suggest that any change to the current laws include 
a provision with respect to the disclosure of documents 
for research, evaluative or statistical purposes with 
constraints such as those mentioned above. 

E. GOVERNMENT RECORDS. 

The current laws prevent public disclosure of various 
government records, including, but not limited to, the 
police records and personnel records previously 
mentioned, testing or examination or scoring keys used 
for hiring or promotion in public employment or used to 
administer a licensing or an academic examination, 
inter- and intra-agency correspondence or memoranda, 
strike plans, collective bargaining records relating to 
negotiations, materials prepared in anticipation of 
litigation, child support non-payment claims, paternity 
claims, records identifying real estate that is being 
considered for public taking, trade secrets and 
proprietary information. The City is of the opinion 
that these records must continue to be confidential. 
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F. DISCLOSURE TO OTHER AGENCIES. 

HRS Chapter 92E-5 provides that "personal records" may 
be disclosed to other agencies for certain enumerated 
reasons, and we recommend continuing to allow 
disclosure to other government agencies pursuant to 
those guidelines. 

G. SANITIZATION OF RECORDS AND FEES FOR COPIES, 
TRANSCRIPTION, AND SEARCHES. 

HRS Chapter 92E-7 permits governmental agencies to 
charge fees as follows: 

§92E-7 Copies. The agency may charge 
the individual for any copies and for the 
certification of any copies: provided that 
such charges or fees shall not exceed the 
actual cost of duplication or of 
transcription into readable or intelligible 
form, duplication, and searching for the 
record. (emphasis added). 

If a law based on the FOIA is eventually adopted, in 
all likelihood, governmental agencies will be faced 
with far more inquiries for records than they receive 
under the current laws. The state lawmakers must be 
made fully aware of the fact that the normal duties of 
government employees will be significantly impacted by 
the time it takes to search for the records requested, 
collect the records, conduct a review by the government 
attorney where necessary, transcribe the records, copy 
the records, return the records to their proper files, 
write and type letters to the requesting party and 
transmit, perhaps by mail, the copies of the records to 
the requesting party. These costs can impact on the 
tax dollars of our citizens substantially. Thus, the 
City is completely in favor of, and strongly urges, the 
retention of a provision allowing the agencies to 
charge fees for the actual cost of copies, transcription, 
and searching for the records. The search time can 
indeed be significant. It may be wise to further 
clarify that "search time" includes the cost of the 
employee's wages involved. Your committee may also 
want to consider allowing the imposition of fees for 
the time of the government attorneys and for the 
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cost of mailing or delivering the documents to the 
requesting party. 

Another cost of some significance that can be incurred 
in responding to a request for documents is that 
associated with "sanitizing" the records or deleting 
all personally identifiable information. While the 
state statutes do not address this issue, it is 
mentioned in the City's Rules, Section 3-1.b.6 as 
follows: 

3-1. CONFIDENTIAL RECORDS DEFINED. 

b. Unless otherwise provided herein, 
the granting of access to records shall not 
be deemed to constitute an invasion of the 
right of privacy of an individual when: 

6. All personally identifiable 
information is deleted from the record 
prior to its disclosure. Such deletion 
shall be made where practical and where 
it would not unreasonably interfere with 
the activities and functions of the 
agency. 

(emphasis added). 

Thus, according to the City's Rules, there is no duty 
to delete all personally identifiable information from 
a confidential record in order that it can be disclosed 
if the deletion process will unreasonably interfere 
with the activities and functions of the agency. 

The City strongly encourages the Committee to recommend 
the inclusion of similar language in any future state 
laws governing public and confidential records. In 
addition, it would be reasonable to charge a fee for 
the time involved in the deletion process. 
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G. LIST OF CONFIDENTIAL RECORDS. 

In Part II of this letter, I described a city ordinance 
and the City Rules which require the City's Managing 
Director to maintain complete lists submitted by every 
city agency which sets forth the confidential records 
kept by the agency, the reason for the records' 
confidentiality, and the custodian of the record, among 
other things. A similar requirement for the State and 
other Counties would greatly assist the general public. 

H. PROCEDURES FOR ACCESS TO CONFIDENTIAL 
RECORDS. 

HRS Section 92E-6 currently requires a governmental 
agency to respond to an individual's request for access 
to his or her personal record within ten working days. 
Twenty additional days may be allowed if the agency 
provides a written explanation within the initial ten 
days describing the "unusual circumstances" causing the 
delay. 2 

We submit that a ten-day period is not a very realistic 
timetable due to the fact that such inquiries are often 
sent to the incorrect agency and take days longer to be 
ultimately received by the correct agency. In 
addition, consultation with the agency's attorneys may 

lHRS Section 92E-6 provides as follows: 

[§92E-6] Access to personal record: 
initial procedure. Upon the request of an 
individual to gain access to the individual's 
personal record, an agency shall permit the 
individual to review the record and have a 
copy made within ten working days following 
the date of the request unless the personal 
record requested is exempted under section 
92E-3. The ten-day period may be extended 
for an additional twenty working days if the 
agency provides to the individual, within the 
initial ten working days, a written 
explanation of unusual circumstances causing 
the delay. 

( 
I 
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be necessary. We suggest either lengthening the 
initial ten-day period or else providing clarification 
regarding what constitutes "unusual circumstances" 
within the meaning of HRS Section 92E-6. 

I. COMPUTER DATA. 

The governmental agencies of the State and the Counties 
are fast becoming computerized. We submit that private 
commercial entities should not be allowed access to 
governmental data bases in order to completely copy 
them for their own commercial uses. 

J. APPLICATION OF THE LAWS TO THE LEGISLATIVE 
AND JUDICIAL BRANCHES. 

The City recommends that state and county laws 
governing access to, and the maintenance of, public and 
confidential records apply not only to the executive 
branch of government, but to the legislative and 
judicial branches as well. Currently, HRS Section 
92E-l excludes the application of the laws to the state 
and county legislative branches, including their 
respective committees, offices, bureaus, officers and 
employees, and to the judiciary, including the courts, 
and its offices, bureaus, officers and employees. The 
public would best be served if all three branches of 
government complied with the laws regarding public and 
confidential records, with appropriate safeguards. 

K. CRIMINAL SANCTIONS. 

HRS Section 92E-12 currently provides that an employee 
or officer may be subject to disciplinary action, 
including suspension or discharge, for a knowing or 
intentional violation of any provision of HRS 
Chapter 92E. The Committee should consider expanding 
this to include criminal sanctions as well, treating 
such a violation as a misdemeanor. Such an amendment 
is warranted, particularly in light of conduct that 
occurred during the 1986 election campaigns. 

IV. CONCLUSION. 

While the current laws concerning public and 
confidential records are functional, there is need for 
improvement. The City.maintains extensive records 
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pertaining to (1) private citizens, (2) public 
employees, (3) corporations, and (4) governmental 
agencies. While ever striving to accommodate the 
public's right to know, governmental agencies must also 
serve to protect an individual's right to privacy. New 
laws which protect the rights of both interests will 
best serve the general public. 

Thank you for allowing the City to express its opinions 
and provide recommendations on this vital subject. 

Encs. 

cc: Mayor Frank F. Fasi 

I 
I 

( 

I 
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CHARI.ES F. MARSL.AND, JR. 
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June 26, 1987 

Mr. Robert A. Alm 
Chairman of Governor's Committee 

on Public Records and Privacy 
P. o. Box 541 
Honolulu, Hawaii 96809 

Dear Mr. Alm: 

'uu~n ·~ .. . ,;·~,., .. , 
1-, 11 '-''- ._. : .. •.J •••• ~ 

Re: Comments on Current Laws Pertaining to 
Public Records and Privacy 

In response to your request to review the current laws on public 
records and privacy and to report on the strengths and weaknesses of 
the existing provisions, the Honolulu Prosecuting Attorney's Office 
submits the following comments: 

a. This office is primarily engaged in the prosecution of · 
criminal offenses brought to our attention by the Honolulu Police 
Department, the Adult Probation Department, the D.S.S.H., the County 
Building Department and numerous other State and County agencies. 
In addition, the Honolulu Charter gives the office investigatory 
powers which can be exercised through the issuance of administrative 
subpoenas. R.C.C.H. Section 13-114.~/ 

Disclosure requests generally originate from four separate 
sources: (1) the defendant in a criminal case; (2) arrestees, 
suspects, and witnesses in a potential criminal case or 
investigation; (3) the media; and (4) other governmental agencies. 

1/ An appeal from the quashing of investigative subpoenas for 
the financial records of Frank and Janice Cockett is presently 
pending before the Hawaii Supreme Court, No. 12024. 
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b. The public documents comprising the bulk of the prosecutor's 
files which are discoverable under the Rules of Penal Procedure are 
police and other law enforcement agency reports and court 
pleadings. The remaining documents in our files are attorneys work 
product which are not discoverable and expert witness reports which 
are subject to disclosure . 

c. Information inputted into the criminal justice data system 
is for internal use among the participating agencies. The data is 
exempt from individual access under H.R.S. Section 92E-3. However, 
the remedies available for intentional violation of Chapter 92-E are 
limited to disciplinary action against the employee by the 
appropriate agency head and civil suit by the person harmed by the 
unauthorized disclosure. It appears that no governmental office is 
charged with the authority and responsibility to monitor and enforce 
violations. Either the County Prosecutor or the Attorney General's 
Office should have jurisdiction to undertake prosecution with 
resulting criminal penalties or civil suits to enjoin the prohibited 
conduct. 

d. Criminal abstracts (rap sheets) are furnished by the police 
department and are not subject to reproduction although they can be 
shown to the attorney of record for the particular defendant and no 
one else. 

e. Victim-Witness Kokua reports and memos are internal 
documents within the prosecutors' files and should be considered 
work product. But civil courts have required the disclosure of this 
material in civil cases arising out of criminal investigations. 
This places the Prosecutor's Office in a dilemma because many times 
the Victim-Witness Kokua's files include a copy of the presentence 
report prepared by the Adult Probation Office with input from 
Victim-Witness Kokua. In other words, civil litigants have 
successfully obtained confidential material under the guise of a 
civil court order. 

f. Family Court proceedings and records are confidential and 
not subject to disclosure. Hawaii Family Court Rules 77 and 79; 
H.R.S. Section 571-84. Criminal courts have been reluctant to order 
disclosure of these records and proceedings even where those 
proceedings are relevant and material to the Circuit Court criminal 
proceedings. The reasons given by the Circuit Court judges display 
a confusion with respect to enforcing disclosure. 

Although this office favors limited disclosure or qualified 
privilege of the documents and proceedings, we recognize this is a 
policy matter for the Legislature. However, the privilege should 
not be absolute. 
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g. In matters not under the Prosecutor's control, such as 
police internal affairs records, surveillances conducted by the 
police in non-related cases, intelligence gathering and traffic 
records relating to other cases or where the victim's and witnesses• 
abstracts are requested by the defendant, the courts have compelled 
disclosure. This forces the Prosecutor to disclose material which 
is privileged and private to other people without giving them the 
opportunity to be heard. These agencies such as H.P.D.'s Internal 
Affairs unit should be given the opportunity to object before 
disclosure is ordered. 

h. The discovery rules promulgated by the Hawaii Supreme Court 
are so broad and vague that they allow a defendant unlimited access 
to virtually everthing in the Prosecutor's file whether or not they 
are material or relevant to the case at hand. This is a factor 
which often delays these cases for trial. These overly liberal 
rules allow a defendant to prepare his case f~om the prosecutor's 
file without any investigation of his own. 

i. As a law enforcement agency we are repeatedly requested by 
many individuals and agencies for information contained in our 
files. A bright line rule must be established to prevent disclosure 
of confidential material to unauthorized persons and no non-relevant 
situations. In those cases where the office has been sued for 
malicious prosecution or a violation of civil rights, the courts 
have even been more reluctant to protect privileged information 
without due regard for innocent third parties. For example, police 
and investigative reports from non-related cases, where the same law 
enforcement officer has been involved, such as driving under the 
influence cases and cases where police brutality has been alleged 
come to mind. 

j. The burden of disclosure placed on a Prosecutor's Office 
becomes more onerous each year. our office has grown by leaps and 
bounds and now rivals the Attorney General in size, making it 
necessary to create a DUI discovery team just to deal with the huge 
volume and court orders generated by the broad discovery 
provisions. Likewise, the manhours expended and the cost of 
providing the material itself has increased. 

Although we recognize a defendant's rights to due process, we 
are of the opinion that more of our records should be protected from 
discovery where the request appears to have little or no relevancy. 
We also believ~ that the public is entitled to know the identity of 
the juveniles that have been adjudicated a threat to society's 
safety. 
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A representative of this office will be in attendance on July 
2nd at both 3:00 an 7:00 p.m. to answer any questions the Committee 
may have. 

Very truly yours, 
f ,, . 

c~c~~ ~ r,~C,N~ 
ARTHUR E. ROSS 
Deputy Prosecuting Attorney 
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Mr. Robert A. Alm, Director 
Department of Commerce and Consumer Affairs 
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Dear Director Alm: 
-,, 
=· .. ~ .. ··. "/ 

v, 1 ~ ~ c..;. -My staff and I have completed a very preliminary review of the matter 
of public records and privacy. Some of our thoughts are as follows: 

There is an area of private activity where the rights of our citizens 
to privacy should stand supreme. For example, in nearly all cases, 
what goes on between two consenting adults in their sexual relations 
should be protected from government intrusion. 

However, there are areas which are clearly public in nature, where the 
people of our nation or state have decreed that there is an overriding 
public interest in regulation. Someone wishing to start a bank, 
construction company, etc., should rightly file an application with 
representatives of the people, namely the government. 

It is my strong feeling that all such applications, memoranda, findings 
and papers should be fully open to the public. If there is an overriding 
public interest in requiring the regulations of such activities, then 
there is an equal public interest to assure that all papers associated 
with such regulations should be open for review by our citizens. 

There may well be exceptions to this general rule. For example, a 
police informer, fearing for his life, could request that any of his 
communications remain confidential. An argument can be made to keep 
such papers secret. However, in light of the "Contra-gate" revelations, 
I think it is clear that there exists great danger for our government 
and our country should we allow the realm of public policy be invaded 
by private or secret interests. 

I would be more than happy to review specific proposals in some detail. 
I hope that the above general thoughts are of he1p at this time. 

Thank you very much. 

GG/lm 

Sincerely, 
-.:.- - ----- ... l 

GARY GILL 
Councilmember 

' ,,. -
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June 26, 1987 

The Governor's Committee on 
Public Recoras and Privacy 

P. O. Box 54.i 
honolulu, Hawaii 96809 

Attention Mr. Robert A. Alm, Chairman 

Gentlemen: 

'l'he following are the comments, in the form of responses 
to questions posed in your June 17, 1987 letter, of the 
County of Hawaii, Office of the Corporation Counsel, on the 
present laws on public records and privacy, primarily 
chapter 92, part v, ana chapter 92E, HRS. 

1. What public records within your possession are 
presently available to the public versus confidential? 

Upon request, we have advisee various departments that 
all written entries made by employees and officials and 
documents filed with the department constitute public 
records. We have advised that communications between our 
office and the department are confidential as they are 
within the attorney-client privilege (A.G. Op. No. 75-7). 
License applications and rosters of licensees which contain 
identitying information in addition to the licensee's names 
are confidential. Motor vehicle registrations are likewise 
contiaential. However, it is our understanding that motor 
vehicle registrations have been releasea upon presentation 
of a suopoena. Although a subpoena is issued under the 
auspices of the court, the tact that an attorney can issue a 
subpoena without any finding by a court tnat there is a 
compelling state interest for disclosure is problematic. 

2. How uo current statutes help or hinder the 
availaoility or confidentiality of these records?. 

/'?11 

l 
I 
\ 
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The treatment in two separate chapters of "public 
records" and "personal records" is confusing. 

Also, the statutes do not set forth the extent of the 
agency's responsibility to provide access to public records 
when "personal records" are part of the public record. The 
Attorney General, in A.G. Op. No. 84-13 stated that rosters 
containing only names of licensees are disclosable, on the 
grouna that they were collected and maintained specifically 
tor the purpose of creating a record available to the 
general public. HRS §92E-4(2). The opinion states that 
addresses and telephone numbers of licensees are "personal 
records" and, therefore, not disclosable to the general 
puolic. The question remains whether the agency must 
produce rosters with names only in order for the public to 
have access to this intormation. 

3. what records presently available should be 
coniidential, and vice versa? 

The exception to disclosure of public records when such 
records pertain to the preparation of the prosecution or 
aeiense of any action or proceeding, "prior to its 
commencement," should also apply after litigation has been 
commenced. 'I'he parties to the litigation should oe requirea 
to observe the aiscovery rules in oraer to obtain opposing 
parties' records. 

4. The impact of keeping conf1aential the records which 
are material to a lawsuit will be on the remaining general 
public since they will not have access to these records 
auring the pendency of the lawsuit. 

Additionally, on inquiring of the various County of 
Hawaii departments whether they are having problems 
complying witn requests from the public, the responses were 
generally in the negative. 

SAK:h 

Very truly yours, 
n ., 
t:J / /, .:, ;-·,- -t.;. /~ .; - :i 4--;A-

(~ALD IBARRA 0 
/corporation Counsel 
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POLICE DEPARTMEl\!T 
COUNTY OF HAWAII 

349 KAPIOLANI STREET 
Ht LO, HAWAII 96720 

Robert A. Alm, Chairman 
Governor's Committee on Puolic 

Records and Privacy 
1010 Richards Street 
Honolulu, Hawaii 96813 
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WAYNE G. CARVALHO 
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The current laws relating to public records have clearly defined 
the permissible access to and the restriction of the records kept 
by our department. Sections 92E-4 and 92E-5 safeguard the 
individual's right to privacy. 

we have not experienced functional difficulties in complying with 
Chapter 92E of the Hawaii Revised Statutes. 

Should you desire further information, please contact Caotain 
William S. Perreira of our Administrative Services Division at 
961-2262. 

GUY A. PAUL 
CHIEF OF POLICE 

/J;;J/1111, i Id 
ll(~N \L ffooo 
1INSPECTOR 
AUMINISTRATIVE BUREAU 

WSP/fk 
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FIRST DEPUTY 
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Robert A. Alm 
Director 

COUNTY OF HAWAII 
OFFICE OF THE PROSECUTING ATTORNEY 

34 RAINBOW DRIVE 
HILO, HAWAII 96720 

PH. 961-0486 

July 1, 1987 

Commissioner of Securities 
Dept. of Commerce and Consumer Affairs 
P.O. BOX 541 
Honolulu, HI 96809 

c.o 

:~I' • . 

KONAOFFICE 
CAPTAIN COOK 
HAWAII 96704 

PH. 323-2658 

..,..t ,... ?.! 
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RE: Governor's Committee on Public Records and Privacy 

Dear Mr. Alm: 

Thank you for giving us the opportunity to comment. We 
have been concerned with the confidentiality of public records 
and privacy. 

Needless to say, we feel very strongly that our 
records, decisions and work products should be considered 
confidential and discloseable only with a court order. There 
are no uniform standards or rules indicating clearly what is 
confidential at this time. 

Currently we disclose records when requested by defense 
counsels in routine discovery for trials. We also would 
disclose any records that are requested by individuals as long 
as it is within the statutory mandates. Ongoing investigations 
are not disclosed for obvious reasons. 

The rules of penal procedure requiring the disclosure 
of certain materials in our possession have already caused 
staffing problems. Additional disclosures will be an 
overbearing burden upon the staff. 

Thank you again for this opportunity to comment. If we 
can be of further service, please do not hesitate in calling. 

Sincerely, 

~ ON 
uting Attorney 

.l'Rf'\ · nh 
/<.ft> 
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July 22, 1987 

Mr. Robert A. Alm, Director 
Commission of Securities 
Department of Commerce and Consumer Affairs 
P. O. Box 541 
Honolulu, HI 96809 

Dear Mr. Alm: 

Thank you for allowing the Hawaii county council to participate 
in your committee's assignment to review current laws regarding 
public records and privacy. We offer the following comments as 
experienced by the office of the county Clerk, custodian of the 
county council's records: 

(1) Minutes - HRS 92-9(b) requires that minutes of "Boards" 
shall be public record and shall be available within 
thirty days after the meeting. 

we are experiencing with recurring frequency problems 
meeting this thirty-day deadline. Reasons for this 
situation may ·be attributed to recent legislative 
mandates which require public statements, more citizens 
and organizations willing to participate in the 
lawmaking process, more litiguous people going after 
county funds, and basically a general growth of the 
populace along with a commensurate increase in the 
council's duty to address new concerns that come with 
growth. As such, we recommend the following choices by 
priority for consideration: 

(a) council committees, which are purely advisory with 
the exception of the Executive Committee, be 
excluded from providing written minutes, provided 
that the committee reports include the legislative 
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intent of the discussion of each subject. All 
other provisions of the Sunshine Law would be 
applicable and complex matters such as budgets, fee 
setting, and other meetings deemed important may, 
upon the council's direction or set by their rules 
of procedure, be required to keep wricten minutes: 
or 

(b) council committees be allowed the option to keep 
written minutes or a recording of all meetings, 
provided that if both written minutes and a 
recording of the meeting are available, the written 
minutes shall be the official record of the 
meeting; or 

(c) Amend HRS 92-9(b) to increase from thirty to sixty 
days the time allowed to provide minutes. 

Pending before the Fourteenth State Legislature are SB 165 
and companion HB 243 which could be used as vehicles to 
attain some of these proposals. 

(2) In elections, the Affidavit on Application for Voter 
Registration has been deemed to be public record. This 
document contains the applicant's name, address, 
birthdate, social security number, and telephone numbers 
(home, business or unlisted). We believe all of this 
information should not be public information until such 
time as it is converted and compiled into our official 
voter registration list. This is published soon after 
close of registration, which is thirty days prior to 
each election. Candidates desiring this information 
basically have access to service bureaus to rent through 
the counties the use of voter registration tapes. 

Absentee voter applications are also deemed public 
record. Many candidates or their representatives 
constantly scan through these documents in their efforts 
to solicit these voters. Our problem is there is 
(1) competition for the use of this file by our staff 
who may be processing it and candidates wanting to see 
it; (2) there is no space in our office to accommodate 
public viewing during this period and it is disruptive 
to our operations when allowed. ~aking co9ies of-these 
applications to accommodate certain campaign committees 
is a solution, but it increases our expenses and is 
again disruptive to our more important election tasks. 
We recommend that these absentee voter applications not 
be classified as public documents. 



COUN.CfY COLL\lCIL 
( :,,11111y .,f I l.111·.111 

I l.111.111 ( :,,111111" ll111l.l111~ 
1:; .. , .. ,. .. "' :--,,.": 

11,1,,. I l.111 ·.111 lJn72t> 

Mr. Robert Alm 
Page 3 
July 22, 198 7 

Should you have any questions . on the recommendations contained 
herein, our county Clerk Mr. R. B. Legaspi will be able to 
respond to your inquiry. 

K. !cfl...£,i~o 
CHA~:~ 

xc: county Clerk 
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June 23, 1987 

Chairman Robert A. Alm and 
Members of the Governor's Committee 
on Public Records and Privacy 

c/o Department of Commerce 
and Consumer Affairs 

P. o. Box 541 
Honolulu, Hawaii 96809 

Dear Chairman Alm and Committee Members: 

Re: Public Hearing Testimony on the 
Disclosure of Public Records 

. . . 1$ 

DAVID P. PENHALLOW 
AOMINISTRA TIVE ASST 

Thank you for the opportunity to relay the County of 
Kauai's concerns regarding the disclosure/nondisclosure of 
public records. 

As a municipality, the County of Kauai is necessarily 
charged with the responsibility of maintaining both personal 
and public records. The difficulty often lies in distin
guishing between the two for purposes of disclosure to other 
persons or agencies. 

Examples of records deemed private by the County 
include driver licensing, motor vehicle registration, parks' 
permits, police reports, criminal computer printouts, and 
personnel records. Public records include information on 
real property taxes, voter registration, building permits 
and planning applications. The problem here is twofold: 
(1) A person or agency who is denied access to any of the 
"private" records may, in some instances, obtain the same 
information from the "public" records. (2) As between 
agencies, there is often much hesitation as to the appropri
ateness of disclosing information received for one purpose 
and disclosed for another purpose. 

Pursuant to Chapter 92E, Hawaii Revised Statutes, 
"personal records", as defined in Section 92E-l, H.R.S., may 
not be disclosed to any person other than the individual to 
whom the record pertains nor to any agency. However, 
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pursuant to Section 92E-5(3), H.R.S., any request that 
"reasonably appears to be proper for the performance of the 
requesting agency's duties and functions" may be disclosed. 
Furthermore, pursuant to Section 92E-4 (2), H.R.S., most 
records can be construed as conceivably containing data or 
information that should be available to the public. The 
effect, therefore, is to "dilute" the clear intent of 
Chapter 92E, H.R.S., which is to protect the privacy of 
individuals. 

In our opinion, the statutes, as presently worded, 
allow for much discretion on the part of the County agen
cies. While it is, of course, necessary for the statutes to 
be broad enough to encompass most situations, Sections 92E-4 
and 92E-5, H.R.S., favor the availability of private records 
rather than promote the confidentiality of such records. 
While this does simplify the decision on the part of the 
County by protecting the County when disclosure is made, we 
are most concerned about the true intent of Chapter 92E, 
H.R.S., which is to preserve the confidentiality of private 
records. 

On the other hand, Section 92E-11, H.R.S., provides the 
civil remedies available to an individual whenever an agency 
fails to comply with the provisions of Chapter 92E, H.R.S. 
While the penalties apply only when an agency knowingly or 
intentionally violates a provision of Chapter 92E, H.R.S., a 
good faith immunity clause would protect the County agencies 
when the decision to disclose or not disclose becomes a 
judgment call on the part of the administrator. 

In surnrnary, we recognize the ever-present conflict 
between the public's right-to-know and the individual's 
right-to-privacy. What we would like to see is legislative 
relief from the present conflicting statutes or, alterna
tively, added protection to our agencies that are left with 
much discretion in determining which records can be 
disclosed. 

Thank you for your time and consideration. 

Respectfully submitted, 

Kauai 
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AIEA GENERAL HOSPITAL ASSOCIATION 

P. o. BOX 451 Ju~ 2~ ~ 07 Aa 'Bi 
Aiea, Hawaii 96701 
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June 25, 1987 

Governor's Committee on Public Records and Privacy 
c/o Mr. Robert A. Alm, Chairman 
P. o. Box 541 
Honolulu, Hawaii 96809 

Dear Sir: 

PEARLRIDGE HOSPITAL MEDICAL RECORDS 

This is with reference to medical records now in custody of the Aiea 
General Hospital Association. These records originated from Pearlridge 
Hospital/Leeward Hospital. Pearlridge Hospital is now def\lnct having 
ceased all hospital operations in November 1982. 

The Aiea General Hospital Association now maintains a scholarship trust 
administered by the Hawaiian Trust Company and does not operate as a 
health-care provider. Since the medical records are still in our 
custody, we are paying a storage fee of approximately $80.00 per month 
to Bekins Record Storage Company located on Kam Hwy. 

The State laws, Sec 622-58, requires that medical records be kept for 
25 years. Before long, the Aiea General Hospital Association, a 
voluntary entity, will not be able to finance storage charges. The 
State Department of Health should be directed to receive these records 
and also be asked to set up rules for the orderly transfer of these 
important medical documents. 

SO: jb 

Sincerely yours, 

. :, , / / 
• ' I 1_ ' ' (, ,/ I ' 
,. ~,\ Li~ ~ ·- · ·· l 

Shizuo Onishi 
President 



AMERICAN ASSOCIATION Of UNIVERSITY WOMEN 

HAWAII STATE DIVISION 

Committee on Public Records and Privacy 
Mr. Chairman and Committee Members: 

Thank you for this opportunity to testify. 

I am Martha Black, State Legislative Chair for the American 
Association of University Women. AAUW has seven branches and 
members- on all islands. At state convention in April our 
members voted to continue AAUW support for sunshine laws. 
AAUW urges this co11111ittee to recommend measures that will 
maintain a reasonable balance between personal privacy and 
what the public is entitled to know. 

First, there is need to make it clear that in the interest of 
open government, all records held by state and county 
governments must be accessible to the public except for 
specific legal exceptions which should be clearly spelled out 
in language easily understood by both the public and 
bureaucracies. 

Second, There is need for mechanisms to provide 
and dispute resolution as well as a means of 
correct information from the attorney general's 
other designated authority. 

for appeal 
obtaining 

office or 

Third, AAUW recognizes that the privacy of an individual is 
directly affected by the collection, maintenance, use and 
dissemination of personal information by state and city
county agencies and therefore the legislature should regulate 
these activities. However, regulation should not deprive the 
public of its right of access to information about the 
background and actions of individuals or government agencies 
who are accountable to the public because they are doing the 
public's business. It is self-evident that those who choose 
to act in the public arena must bear public scrutiny. 

Last, the public should have access to any relevant informa
tion which thanks to tax supported modern technology, all 
levels of government collect and maintain. Rather than 
institutionalizing secrecy by passing restrictive 
legislation, the state needs to reinforce sunshine law and 
open government, and depend on legal and constitutional means 
to protect against infringement of privacy rights by 
individuals, organizations and government. 

It seems appropriate for this committee to not only pass your 
recommendations on to the governor but to the president of 
the senate and the speaker of the house as well. 

~,.;:>~~important assignment. 

Martha Black, State Legislative Chair 
American Association of University Women, Hawaii Pacific Div. 
June 31, 1987 

1¥1 
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Mr. Robert A. Alm, Chairman 
Governor's Committee on 

Public Records and Privacy 
P.O. Box 541 
Honolulu, HI 96809 

Dear Chairman & Committee Members: 

!'\ . ... '-

co·.':'./ ; . .":_: ,' ·. _. r .: .·i~) 

Thank you for the opportunity to present testimony on public 
records and privacy laws. Members of the Big Island Press 
Club regret being unable to attend your public hearings in 
Hawaii County, but many of us were tied up on work assignments. 

The Big Island Press Club is a non-profit organization 
comprised of some 100 members directly involved in the media 
or interested in First Amendment rights and open government 
issues. 

During the late 1960s, the Press Club was formed with an 
initial purpose of pushing for an open meeting provision in 
the Hawaii County Charter. This goal was accomplished, and 
later the Press Club helped with lobbying efforts for a 
State Sunshine Law. 

The Press Club has, on a few occasions, gone to court over 
open meeting disputes. The club has never lost an open 
meeting case. 

Members of the Press Club also spoke before the State Senate 
Judiciary Committee when the Privacy Law was being drafted. 

our concern now and at that time was that while such laws 
may be well intentioned, they tend to having a chilling 
effect on the release of information to the public. 

It was our understanding that the purpose of a Privacy Law 
as outlined at the 1978 Constitutional Convention was to 
prevent the government from keeping secret files on its 
citizens. But we believe the law has at times been used to 
keep information about government from the public. 

The privacy Law has caused some confusion among well meaning 
government employees who are uncertain about what information 
should be released and what information should be kept confidential. 

The Press Club believes there is a sound basis for keeping 
personnel records concerning the privacy of an individual 
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confidential. But we believe the individual has a right to 
see these records and should have the optio"n of releasing 
this information to the public as he/she sees fit. 

This is the same concept that was used to draft the Hawaii 
County Charter ope·n meeting provision which says meetings of 
county boards, commissions oi agencies can only be closed 
when personnel matters are being discussed, and only at the 
request of the individual involved. 

We believe the state should follow the same principle. We 
see no need for the State Board of Education, the University 
of Hawaii Board of Regents or any other county or state 
board to meet privately prior to a public me~ting. 

We believe the public has a right to know about the decision-
making process as well as the official, on-the-record vote 
of government ~cards and commissions·. 

As a starting point in opening records, the committee might 
consider the initial purpose of H.B. 250, H.D. 2, S.D. 2 
relating to Fair Information Practice, which was considere9 
at the last session of the Legislature, but died in conference 
committee. 

I 
The Press Club concurred with the section that would release 
resumes of elected and appointed public officials, and the 
release of information relating to compensation, job title 
and job description, business address and telephone number, 
education and training background, previous work experience 
or dates of first and last employment of present or former 
officers or employees of any public agency. , 

This section was supported by House Judiciary Chairman Wayne 
Metcalf. 

The Press Club opposed a section added to the bill by Senate 
Judiciary Committee Chairman Clayton Hee which would have made 
it a misdemeanor to intentionally release any "records 
obtained or maintained for law enforcement purposes ... records 
specifically resulting from hearings closed to the public ••• 
or ... confidential communlcations from an employee or officers 
to any other persons." 

First of all, as Metcalf pointed out, this second section 
was contrary to the Whistle Blowers bill passed last session. 
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And the Press Club further noted that a similar measure 
was passed by the Legislature in the mid-1970s. It prohibited 
law enforcement officials from releasing certain information 
about crimes. The result of the law, Act 45, was that 
virtually no information about crime in Hawaii County was 
released. our police chief,. Guy Paul, followed the exact 
letter of the law. He believed that, according to the law, 
he and his officers could be charged with a misdemeanor crime 
if they released information. 

The Honolulu Police Department took a more open stance, and 
in most cases, released information about crimes which was 
felt to be for the public good. 

A year after Act 45 was passed by the Legislature, it was 
repealed following testimony from the Big Island Press Club 
and the Honolulu Police Department. Both organizations 
favored repeal. 

We mention this because of the prolonged, chilling effect 
this type of legislation has on the release of information. 
When government officials are uncertain what information 
should be released, the tendency is to withhold information. 

A specific problem has occurred in the Hawaii County Police 
Department about the release of the exact location of crimes. 
A few years ago, there was a shooting homicide at a hotel 
parking lot in Keauhou, Kona. It took reporters several hours 
to verify where the shooting had occurred because police 
were unwilling to release the exact location, apparently in 
an effort to protect the Keauhou Beach Hotel. We, of course, 
believe the public has a right to know where a murder occurs. 

Police still seem to be somewhat uncertain about what criminal 
activity information should be released. 

Another problem in writing about crime occurs when there are 
multiple defendants in a Grand Jury indictment. There are 
instances when one defendant has been served, has pleaded 
and been sentenced, but the file is not released because 
there are other unserved defendants named in the indictment. 

There also is confusion in our county about when meetings 
can be closed. This confusion generally centers around 
when a board or commission can confer in secret with the 
Corporation Counsel. Some attorneys believe a board or 
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commission can meet privately on any matter with the Corpora
tion Counsel. We do not agree, and are now in the process 
of trying to resolve this question administratively with 
Corporation Counsel Ronald Ibarra. 

Our position is that a meeting can only be closed to the 
public when the privacy of an individual is being discussed, 
and only at the request of the individual. Although this is 
a more "open" position than is stated in the State Sunshine 
Law, it follows the open meeting provision in the Hawaii County 
Charter. And, there is an amendment to the State Sunshine 
Law, which says that when there are conflicts between the 
Sunshine Law and county laws, the more open law prevails. 
This amendment has been upheld by Circuit Judge Ernest Kubota. 

The Press Club realizes the courts also would likely uphold a 
closed meeting for government officials to consult with the 
Corporation Counsel on pending lawsuits. Although this type 
of closed meeting is not permitted under the County Charter, 
we have not challenged the government's right to do this. 

In conclusion, we hope your committee will follow a general 
guideline - the purpose of a Privacy Law is to prevent the 
government from maintaining secret records on citizens, and 
is not for the purpose of closing off information about 
government to the public. 

If you have any specific questions or need further information, 
please call us at 935-6621 or write to the Big Island Press 
Club, P. O. Box 1920, Hilo, Hawaii 96721. 

Sincerely, 

Marcia Reynolds 
Vice President 
BIG ISLAND PRESS CLUB 

(~I 
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G--ii;.J COMMON CAUSE/ HAWAII 
250 S. Hotel St., Rm. 209. Honolulu, HI 96813 Tel: 533-6996/538-7244 

TESTIMONY ON PUBLIC RECORDS AND PRIVACY 

presented by Terry Boland on behalf of Common Cause/Hawaii 

GOVERNOR'S COMMITTEE ON PUBLIC RECORDS AND PRIVACY 

Common CauseiHawaii has long been concerned with the ne.:!d to balance the 

public's right of access to information, with the need to protect the individual 

from government intrusion into his personal life. The membership of Common Cause/ 

Hawaii debated this issue at great length at our June 27,1987 meeting. Our position 

is that, when the public interest in disclosure outweighs the private interest, that 

information must be available to the public. 

Common Cause/Hawaii recognizes that individuals must be secure from the 

collection and dissemination of secret, incorrect, inaccessible, irrelevant or 

unverified personal data compiled by government agencies. The government must be 

held accountable by its citizens for the control, collection and use of such data. 

Only that information necessary to the operation of an agency as required by 

statute should be collected. Individuals should have access to their own files, 

and be given the opportunity to correct misinformation. However, the presumption 

should be that all government records, with certain clearly justified exceptions, 

are open to the public. Personal records in which there is no public interest 

would be one of those exceptions. 



Common Cause/Hawaii feels very strongly that the public does have an interest 

in the performance of its public officials. When an individual chooses to accept 

employment with any government agency, that individual must also accept a higher 

level of public accountability. The public has a legitimate interest in the 

qualifications, financial interests and behavior of those in positions of public 

trust. 

The "right to privacy" must not be so broadly interpreted as to interfere with 

the disclosure of information which clearly ought to be available to the public. 

Only those records which, if disclosed, would constitute a, "clearly unwarranted 

invasion of personal privacy", should be confidential. Common Cause/Hawaii urges 

this committee to adopt recommendations which would ensure that those public records 

necessary to an informed citizenry be made readily accessible. 

On behalf on Common Cause/Hawaii, I would like to thank the members of this 

committee for the time they are devoting to the deliberation of this most important 

issue. 

IJ (I II 



EQUIFAX 
SERVICES 
SUITE 602, HK BUILDING 
820 MILILANI STREET 
POST OFFICE BOX 176 
HONOLULU, HAWAII 96810 
808 537-9531 

July 2, 1987 

Mr. Robert A. Alm, Chairman 
Governor's Committee on Public Records and Privacy 
P.O. Box 541 
Honolulu, Hawaii 96809 

Re: HAWAII GOVERNOR'S COMMITTEE ON PUBLIC RECORDS AND PRIVACY 

Dear Mr. Alm: 

l, • . ,, ... 
. . •!: 

Co-:· · . . ... _. . . '>: 
,, • 1: . : : ... ,-:..· ;, .:.s 

. 1 1. 

Equifax Services, Inc., provides information services and systems for consumer 
initiated financial transactions. We have been doing business in Hawaii since 
1924, employ a staff of 40 in three cities around the state and have an annual 
payroll close to $600,000. Our customers include insurance companies, finan
cial institutions, governmental agencies ~nd retail merchants who are evaluat
ing applicants plus many businesses seeking employees for positions of trust. 
These customers have a need for information about persons who have applied 
for,or may otherwise enter into a business transaction with them. We are 
classified as a consumer reporting agency as defined under the federal Fair 
Credit Reporting Act, (15 u.s.c. 1681--168lt). Under this law we are restricted 
as to the purposes for which we may make a consumer report. The restrictions 
help insure that information on an individual is reported only in connection 
with legitimate business transactions. 

One of our services involves public record data. Our role is to obtain the 
requested record and to send it to our customer. We do not make any determina
tion as to the value of the record, since only our customer can decide that 
based upon the current transaction. 

We feel a good definition of public records is that they are publicly maintained 
government records which are generally available to the public except to the 
extent that they relate to extremely private matters. Examples might be medical 
records or perhaps juvenile court records. We favor the availability of public 
records in order to give the decision maker we serve as much information as 
possible to protect the public by issuing only appropriate credit, insurance 
at proper rates, and by avoiding putting impositions of sensitive employment 
rules who would defraud or even physically injure members of the public. We 
are also concerned that any record deemed to be a public record be truly public 
and, in fact, be available to all individuals and businesses, such as ours. 

Equifax Services Inc. , an Equifax Inc. Company • Home OH,ce Atlanta, Georgia 
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Thank you for the opportunity of expressing our Company's position to your 
committee. I will be pleased to be of assistance in answering any questions 

~~:r~~j in Y~ studies as you continue your hearings. 

~~JiYr. Taylor CU\\ 
General Manager ~ 
RFT:JA 



GREEN, NING, LILLY & JONES 
Attomeys at Law, A Law Corporation 

Suite 1100. Pauahi Tower. 1001 Bishop Street. Honolulu. Hawaii 96813 

Howard R. Green 
Ke-ching Ning 
Michael A. Lilly 
Stephen A. Jones 

Mr. Andrew I. Chang 
P. o. Box 2750 
Honolulu, Hawaii 96840 

(808) 528-1100 

June 24, 1987 

MAILING ADDRESS 
P.O. Box 3439 

Honolulu. Hawaii 96801 

Re.i}~r,!.-8 Ad Hoc Committee on Public Record 

ha~-
n view of your interest in the problems regarding the 

right to privacy law in Hawaii, I am enclosing a copy of the 
Opening Brief I have filed with the Hawaii Supreme Court in 
S.P. No. 86-0371. This document relates to the privacy and public 
disclosure law, and is forwarded for your review and 
consideration. 

If you have any questions, or would like to discuss this 
further, please feel free to contact me. 

MAL:pah 
Enclosure 
cc: Walter T. Oda 
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~M~L A. LILLY 
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NO. 12094 

IN THE SUPREME COURT OF THE STATE OF HAWAII 

PAINTING INDUSTRY OF HAWAII 
MARKET RECOVERY FUND 

Plain tiff
Appellant 

vs 

) 
) 
) 
) 
) 
) 
) 
) 

CIVIL NO.: S.P. 86-0371 

APPEAL FROM THE: 
ORDER GRANTING MOTION 
FOR RECONSIDERATION AND 
DENYING MOTION TO STRIKE, 
FILED MARCH 6, 1987 

RUSSELL NAGATA, DIRECTOR OF ) 
COMMERCE AND CONSUMER AFFAIRS) 
and STATE OF HAWAII ) 

FIRST CIRCUIT COURT 

HONORABLE RICHARD Y.C. AU 
Judge 

Defendants
Appel lees 

) 
) 
) 
) _______________ ) 

OPENING BRIEF OF APPLICANT-APPELLANT PAINTING 
INDUSTRY OF HAWAII MARKET RECOVERY FUND 

APPENDICES 

CERTIFICATE OF SERVICE 

MICHAEL A. LILLY 1681 
GREEN, NING, LILLY & JONES 
1100 Pauahi Tower 
1001 Bishop St. 
Honolulu, Hawaii 96813 
Telephone: (808) 528-1100 

Attorneys for Plaintiff
Appellant PAINTING INDUSTRY 
OF HAWAII MARKET RECOVERY FUND 
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OPENING BRIEF OF PLAINTIFF-APPELLANT PAINTING 
INDUSTRY OF HAWAII MARKET RECOVERY FUND 

Plaintiff-Appellant Painting 
Industry of Hawaii Market Recovery Fund ("Painting Industry") 

respectfully submits its Opening Brief. 

GROUNDS FOR JURISDICTION 

The final Order of the Circuit Court of the 

First Circuit was entered on March 6, 1987. (Record ("R."), 

at 98.) The Notice of Appeal was filed on April 6, 1987. 

This Court has jurisdiction under H.R.S., §§602-5 

(jurisdiction and powers of the Hawaii Supreme Court) and 

641-1, and Rule 4, H.R.A.P. 

STATEMENT OF THE CASE 

A. Introduction 

The issue on this appeal is whether a member of the 

public has a right to review a record maintained by the 

Defendants-Appellees Department of Commerce and Consumer 

Affairs ("DCCA") with respect to its settlement (the 

"Settlement") of numerous contractor license law violations 

by a corporate public works contractor. Essential-ly, the 

Circuit Court held that the Settlement was not disclosable 

because it contained the name of one of the officers of the 

corporation (Appendix B: and 2/6/87 Tr.). 

The basis upon which the Painting Industry requests 

the Settlement is soundly rooted in law. Public scrutiny of 

public contracts serves to: permit the public to decide for 
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