
- -, 

Report of the 

Governor's Committee on 


Public Records and Privacy 


Robert A. Alm. Chairman 

Duane Brenneman 


Andrew Chang 

Dave Dezzani 


Ian Lind 

Jim McCoy 


Stirling Morita 

Justicl! Frank Padgett 


Warren Price Ill 


Volume I 

December 1987 






Report of the Governor's Committee on 

Public Records and Privacy 


TABLE OF CONTENTS 

A. VOLUME I 

Chapter 1 - Introduction 

Chapter 2 - current Hawaii Law 

Individual Records Statutes 
Public Records (Ch. 92, Part V) 
Personal Records (Ch. 92E) 
General Discussion 

Chapter 3 - Federal Freedom of Information and 
Privacy Acts 

Freedom of Information Act 
Privacy Act of 1974 
General Discussion 

Chapter 4 - Uniform Acts 

Uniform Information Practices Code 
Uniform criminal-History Records Act 
Uniform Health-care Information Act 
General Discussion 

Chapter 5 - Privacy in Hawaii 

Description and convention History 
of Right to Privacy 


Implementation 

Judicial Interpretation 


Federal Right to Privacy 

Hawaii's Right to Privacy 


Comment 
common Law of Privacy or Tort Privacy 
Privacy in the •Informational sense 
Privacy in the •personal Autonomy Sense 

Judicial Implications 
Statutory Implications 

Page No. 

1 

7 

7 
9 

11 
15 

21 

21 
25 
28 

29 

30 
39 
40 
40 

43 

43 
46 

47 
49 
51 
51 
53 
55 
55 
55 

i 



Chapter 6 - current Issues and Problems 

Common Threads 
Issue Discussion 
The Larger Question 
General Access Issues 
Records Infrastructure 
Statewide Fair Access Questions 
Penalty Questions 
Miscellaneous coverage Issues 
Judiciary Issues 
Legislature and Public Records 
Internal Government Processes 
Government Employees 
Public works, Public contracts, and 

Public Funds 
Rosters and Mailing Lists 
Business and Professional Regulation 
Education and Child care 
Health 
Law Enforcement 
Natural Resources and Development 
Taxation 
Miscellaneous Information and Records 
Open Meetings Law 
General Miscellaneous Issues 

Appendix A - The •privacy• prov1s1on of the 
Hawaii Constitution 

Pa.9.e No. 

57 

58 

60 

62 

67 J74 I 

I82 
87 i 

·1
91 /i·
94 

I99 
101 
106 I 

I 
l 

112 
117 \ 
121 I 
127 

130 

135 

145 

149 

151 

154 

156 


Appendix B - Chapter 92, Part v, Hawaii Revised Statutes 

Appendix c - Chapter 92E, Hawaii Revised Statutes 

Appendix D - Lists of Specific Hawaii Revised Statutes 
Provisions 

Appendix E - The Uniform Laws 

Appendix F - The Freedom of Information and Privacy Acts 

Appendix G - Notices of Public Hearings and the 
calls for Comment 

Appendix H - Minutes of the Public Hearings 

Appendix I - Agenda and Minutes of the committee's Meetings 

I 
\ 

I 

I 
ii 



B. VOLUME II 

Appendix J 
Index 

- Public Testimony 

C. VOLUME III 

Appendix J 
Index 

- continued 

D. VOLUME IV 

Appendix K - Sunshine Law Opinions (December 1987 Update) 

Appendix L - Newspaper Articles 
summary of Articles 

Appendix M ­ Miscellaneous Articles 

iii 





CHAPTER 1 

INTRODUCTION 

Public access to government records ••• the 
confidential treatment of personal information provided to or 
maintained by the government ••• access to information about 
oneself being kept by the government. These are issues which 
have been the subject of increasing debate over the years. And 
well such issues should be debated as few go more to the heart 
of our democracy. 

We define our democracy as a government of the people. 
And a government of the people must be accessible to the 
people. In a democracy, citizens must be able to understand 
what is occurring within their government in order to 
participate in the process of governing. Of equal importance, 
citizens must believe their government to be accessible if they 
are to continue to place their faith in that government whether 
or not they choose to actively participate in its processes. 

And while every government collects and maintains 
information about its citizens, a democratic government should 
collect only necessary information, should not use the 
information as a •weapon• against those citizens, and should 
correct any incorrect information. These have become even more 
critical needs with the development of large-scale data 
processing systems capable of handling tremendous volumes of 
information about the citizens of this democracy. 

In sum, the laws pertaining to government information 
and records are at the core of our democratic form of 
government. These laws are at once a reflection of, and a 
foundation of, our way of life. These are laws which must 
always be kept strong through periodic review and revision. 

Hawaii has adopted a set of statutes which are intended 
to address the issues surrounding government records. There is 
a statute which sets forth a broad public right of access to 
records (Section 92-50, et. seq., Hawaii Revised Statutes 
(•HRS•)). There is a statute which protects the privacy of 
individuals about whom information is kept and which allows that 
information to be corrected (Chapter 92E, HRS). And there are a 
host of statutes which control access to specific records (For a 
list of such statutes, see Appendix D.) In spite of all of 
these enactments, however, the resulting state of the law leaves 
much to be desired. 



Hawaii's current law has operated to keep most records 
which involve an individual confidential. It has, however, not 
done so through a balancing test which weighs competing 
interests but rather by the unintended interplay between 
statutes (Chapters 92 and 92E) written at different times for 
different purposes and without regard for each other. The 
results leave everyone involved (the public, the media, and 
government officials) uncertain as to the effect of the law in 
any particular instance and unlikely to agree on the 
interpretations made in specific cases. Repeated efforts to 
address this subject at the Legislature have produced little 
agreement or progress in resolving the dispute. 

It was against this backdrop that in February 1987 
Governor John Waihee appointed a Committee to review Hawaii's 
laws pertaining to records. 

The Governor named the following members to the Ad Hoc 
Committee on Public Records and Privacy Laws: 

* 	 Robert Alm (Chairman), Director of Department of 
commerce and Consumer Affairs. 

* 	 Dwane Brenneman, Vice-President and General 
Manager of Nissan Hawaii, and, Chairman of the 
Motor Vehicle Industry Board. 

* 	 Andrew Chang, Manager of Governmental Relations at 
Hawaiian Electric, and, formerly Managing Director 
of the City and County of Honolulu. 

* 	 David Dezzani, Esq., a partner in the law firm of 
Goodsill, Anderson, Quinn and Stiefel. 

* 	 Ian Lind, coordinator of the Institute for Peace 
at the University of Hawaii, and, formerly 
Executive Director of Common cause of Hawaii. 

* 	 Jim McCoy, News Editor and Assignment Editor at 
KHON-TV. 

* 	 Stirling Morita, Honolulu Star-Bulletin Reporter, 
and, President of the Hawaii Committee for Freedom 
of the Press. 

* 	 Justice Frank Padgett, Associate Justice of the 
Hawaii Supreme Court. 

* 	 Warren Price, III, Esq., Attorney General. 
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The group, while not intended to include all those who 
had expertise in this area, clearly brought to the Committee's 
work a wide variety of experiences and perspectives on 
government records. 

The Governor charged the Committee to review the 
current law and the implementation of that law, to solicit 
public comment, to review alternatives to the current law, and 
to report back the findings of this work. With this mission, 
the Co~mittee began its work. 

The Committee intended that its activities and working 
style comply with the letter and spirit of the sunshine Law. 
Agendas for meetings were filed with the Lt. Governor's Office 
and posted in accordance with Chapter 92, HRS. Meetings were 
open to the public. Minutes were kept. And copies of the 
materials that the Committee worked with were made available to 
interested parties. 

The Committee, at its initial meeting, made a decision 
to begin its work by seeking the widest possible comment on this 
subject. This was done by running a series of newspaper ads 
seeking public comments and by holding public hearings on all 
islands (except Niihau and Kahoolawe). These hearings and calls 
for comment resulted in the submission of over 800 pages of 
materials. This amount of information, which substantially 
exceeded everyone's expectations, made the Committee's task of 
identifying issues much easier though the amount made its work 
much more time-consuming and detailed. 

Based on the · submissions, two aspects of the 
committee's work were substantially clarified. First, there 
were only three alternative structures for a comprehensive 
records law presented: the current combination of Chapters 92 
and 92E and the various specific records provisions; the three 
Uniform Acts recommended by the National Conference of 
commissioners on Uniform State Laws (Information Practices Code, 
Health-Care Information Act, and Criminal History Records Act); 
and, the Federal Freedom of Information Act and Privacy Act. 
Chapters 2 through 4 will therefore contain a description of, 
and comments about, each of these three alternative statutory 
schemes. 

The second aspect that was made very clear was the 
substantial number of issues and problem areas that were of 
concern to the public. These issues were in fact of such 
concern that the public felt they deserved to be separately 
addressed in any discussion of changes to the law in this area. 
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The raising of dozens and dozens of issues and problems 
challenged the Committee to find a way to present this array in 
a manner which gives each adequate explanation to each and yet 
still encourages addressing as many as possible by not making 
the task seem overwhelming. 

One issue which deserves separate discussion is the 
•privacy• provision of the Hawaii State Constitution. This 
provision, which was recommended by the 1978 Constitutional 
Convention and subsequently ratified, is the impetus for the 
adoption of Chapter 92E, HRS, and thus might be regarded as a 
source for many of the current problems. Allison Lynde, Esq., 
formerly with the Williams. Richardson School of Law, and 
currently in private practice, has been researching the privacy 
provision and the intent behind it. In order to place that 
provision in its proper context for purposes of the Committee's 
work, Mr. Lynde submitted a paper on the subject which is 
incorporated as Chapter 5. 

Chapter 6 is the presentation of the issues raised 
during the course of the Committee's work. In each case, the 
discussion includes the following items: 

* 	 A description of the issue, problem or concern; 

* 	 A citation to the record if the issue was raised 
at a public hearing or in submitted comments. In 
this context, however, it should be noted that 
committee members and interested parties were 
encouraged to supplement the record with issues 
which for some reason were not raised at the 
hearings or in the comments. Some discussion 
therefore occurs without citation to the record; 

* 	 Specific examples of the issues, where an example 
was available and where its use would assist 
understanding of the matter raised; 

* 	 The handling of the issue under current Hawaii law; 

* 	 The competing interests involved in balancing 
public access and privacy (or other countervailing 
considerations) with respect to any particular 
record. This is the core of the Committee's work 
and the center of any debate on records. For each 
issue, concern or problem, what is set forth is an 
objective discussion of the interests which should 
be balanced or weighed in making a decision on 
that issue. Viewed another way, this discussion 
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focuses on what interests are served and what interests are 
disserved by the way a particular record is handled. This 
section does not attempt to arrive at a particular conclusion 
but rather strives to provide a full discussion upon which the 
public policy decisions can ultimately be made. 

There are then to be no ultimate conclusions to this 
report. This is, however, fitting because it is not the 
Committee's role to provide the final answers, but instead to 
provide the factual foundation and policy discussion that must 
underlie sound decision making. This the Committee believes 
firmly that it has done. 

This report, however, does not stop with this volume. 
As noted earlier, it is the primary mission of the Committee to 
provide the fullest possible record for use by the Legislature 
and others. Therefore, while the issues are all summarized and 
discussed in this volume, the Committee is incorporating all of 
the information it received into the official record. 

The appendices to this report are contained in four 
volumes. Volume I contains the following material: 

* 	 Appendix A: The •privacy" Provision of the 
Hawaii Constitution (Art. I, 
Sec. 6). 

* 	 Appendix B: Chapter 92, Part v, Hawaii Revised 
Statutes (Public Records). 

* 	 Appendix C: Chapter 92E, Hawaii Revised 
Statutes (Fair Information Practice 
(Confidentiality of Personal 
Record)). 

* 	 Appendix D: Lists of Specific Hawaii Revised 
Statutes Provisions on Public 
Records, Confidentiality and 
Penalty. 

* Appendix E: 	 The Uniform Laws. 

* 	 Appendix F: The Freedom of Information and 
Privacy Acts. 

Appendix G: Notices of Public Hearings and the* Calls for comment. 

* 	 Appendix H: Minutes of the Public Hearings 
which are the record for all oral 
testimony.-­
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* 	 Appendix I: Agenda and minutes of the 
Committee's meetings. 

Volumes II and III contain the following material: 

Appendix J:* 

Volume IV contains 

* Appendix K: 

Appendix L:* 

Appendix M:* 

Complete set of written testimony 
and comments submitted. 

the following material: 

The reprinting and updating of 
•sunshine Law Opinions,• a review 
of court decisions, attorney 
general opinions, and corporation 
counsel opinions on public records 
(and meetings) issues prepared by 
Ian Lind. 

Reprints of all newspaper articles 
appearing since 1976 on the 
subjects of public records and 
privacy. 

This material provides a 
cross-check on the completeness of 
the record in terms of raising all 
of the significant issues. 

Miscellaneous articles submitted to 
the Committee for review. 

And finally, the Committee would like to acknowledge 
the great assistance provided by a number of individuals to the 
Committee's work. Without their efforts, this report would 
simply not have been possible. In particular, the committee 
acknowledges the work of its Staff Attorney Matthew Chung. The 
Committee also acknowledges the substantial contributions of its 
volunteer researcher Lisa Fukuda. And the Committee 
acknowledges the assistance of Karen Hirota and Chiyeko Takitani 
in taking minutes, typing drafts, proofreading, and preparing 
the final report. 

The committee also appreciates the efforts of the 
Legislative Information Systems Office, especially Dwight 
Kagawa, in creating the data base used to develop Appendix D's 
list of Statutes. 

( 
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CHAPTER 2 

CURRENT HAWAII LAW 

As was discussed earlier, there were three basic 
structures suggested for Hawaii's records law; the current law, 
the federal law, and the uniform acts. Of the three, the first, 
and the most obvious choice, is simply to maintain the status 
quo--to retain the present law. 

current Hawaii law is essentially a patchwork of many 
laws. The statutes with the broadest impact are Chapter 92, 
Part v, HRS (•Public Records•), and Chapter 92E, HRS (•Fair 
Information Practice (Confidentiality of Personal Record)•). 
These two will be described in detail below along with a 
discussion of relevant case law and Attorney General Opinions. 
(In addition, Appendix K contains a more detailed discussion of 
court decisions, Attorney General opinions, and corporation 
counsel opinions.) 

The remaining portion of current Hawaii law, and the 
portion which is most often overlooked, are the statutes 
pertaining to a particular record about which a specific 
decision on its treatment has been made by the Legislature. 
Whereas Chapters 92 and 92E are essentially general statutes 
which apply broadly to all records, this portion concerns 
specific records only. 

Individual Records Statutes 

Appendix D contains the full list of the statutes 
involved along with a brief description of the particular record 
involved. Because the list is so extensive, it is important to 
discuss the creation of this list of applicable statutes. To 
the Committee's knowledge, this is the first time that such a 
list has been created, and it should prove to be a good data 
base for long-term efforts to resolve records issues. 

A search of the general index of the Hawaii statutes 
appeared as the most obvious method for locating the specific 
statutory provisions. The difficulty, however, is that the 
design of the index does not provide a complete answer to our 
question: what statutes make what records either open or closed 
to the public? 

For example, a search for the word •confidential• in 
the HRS general index and its 1986 supplement reveals 48 
statutes under the words •confidential information.• Another 
search for the words •public inspection• lists some 20 statutes 
in the index. While the combined list of 68 statutes for the 
two-word sets appear large, our researchers desired a way to 
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cross check this list, and other lists of selected key words, 
such as •public records,• •personal records,• and ·disclosure,• 
to name a few, without having to literally read every section of 
the 12 volumes of HRS. 

Fortunately, the Legislative Reference Bureau (•tRB·) 
recently created a computerized information system, known as 
•Ho'ike.• The Ho'ike System provides ready access into numerous 
data bases that include the status of bills and resolutions 
through the Hawaii Legislature, reference material in the LRB 
library and other Oahu based government libraries, as well as 
the 12 volumes of HRS, and the latest Session Laws of Hawaii. 
For example, a search for the word •confidential• in the HRS 
data base, revealed 96 documents. Each document represents a 
distinct statute section. When the user expands the search to 
include derivatives of the word "confidential,• such as 
•confidentiality,• the number of documents increased to 125. A 
search for the words •public inspection• reveals 58 separate 
documents. This contrasts to the 20 statutes listed in the HRS 
general index and supplement. 

Through the use of more than 30 different word 
combinations that produced sets of documents for each word 
search in a sequence exclusive of those documents appearing in 
prior searches, our staff uncovered and reviewed more than 2,200 
separate statute sections. (The actual total is larger because 
in many cases, the specific statute operated on records 
described elsewhere in the statute's chapter.) The staff 
reviewed each statute for any content that would answer the 
pertinent question, that is, whether a record is open or closed 
to the public. The specific lists_in this report thus reflect 
statutes gleaned from the original list of more than 2,200 
sections. 

Appendix D contains the lists produced by this search 
in the form of three exhibits. Exhibit 1 lists those statutes 
which contain an explicit reference to •public records• or which 
discuss records in terms which bring them within the general 
definition of •public records• in Section 92-50, HRS. This list 
also includes those statutes which make a record •open to public 
inspection" or •available for public inspection,• or which 
direct the government to •furnish, supply, or give to any person 
on request• the record sought. Also included are statutes 
labeling a record as •public document• or •public information.• 

Exhibit 2 lists those statutes that treat a record, 
document or type of information as explicitly •confidential• or 
•not open to public inspection.• This list also includes any 
other key word combinations that prohibit or prevent public 
disclosure of information. 

I 
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The final list, Exhibit 3, contains those statutes that 
presently impose either civil or criminal penalties for the 
unauthorized disclosure of confidential information or penalize 
a failure to disclose public information. 

Public Records (Ch. 92, Part V) 

In Hawaii, a •public record• is any written or printed 
report, book or paper, map or plan of the State or County, and 
their respective subdivisions and boards, which is their 
property or which any public servant received for filing. This 
includes any information contained or made thereon. Hawaii 
Revised Statutes (•HRs•) Section 92-50. For example, a public 
record includes the transcript of an agency hearing. Attorney 
General's Opinion (•AG.Op.•) No. 64-4*. And the registration 
statements and applications of charitable organizations, their 
reports, professional fund-raising counsel contracts or 
professional solicitor contracts, and all other documents and 
information required to be filed with the Department of Commerce 
and Consumer Affairs are also public records. HRS Section 
467B-8. For a list of records that are •public,• subject to 
•disclosure,• or otherwise •open to public inspection• under 
Hawaii law,~, Exhibit 1 of Appendix D. 

Excluded, however, are records which invade the right 
of privacy of an individual. HRS Section 92-50. For example, a 
•public record• does not include personal information on a 
license application or license. A list of license holders, 
however, may be released. AG.Op. No. 85-23. See also 
AG.Op.Nos. 84-13 (no release of home addresses and telephone 
numbers, but release of roster naming licensees allowed), and 
75-7 (motion picture license application not public record, and 
not subject to inspection or review). 

* 	 There was discussion within the Committee about the weight 
that should be accorded to these opinions. It is very clear 
that they have no binding effect on the Judiciary and that 
the weight they are given by the Courts depends primarily on 
their own merit. At the same time, the opinions have a 
largely binding effect on the executive branch. And since 
it is the executive branch that implements these laws, these 
opinions are of substantial importance to the committee's 
work. 
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All •public records• are available for public 
inspection, except where the inspection violates some other 
state or federal law. This unavailability also applies to 
records that do not relate to a law violation and are deemed 
necessary to protect a person's character or reputation except 
where the records are open by rule of court. The Attorney 
General and the county counterparts may also refuse public 
inspection when the records are pertinent to the preparation of 
the prosecution or defense of any action by or against the state 
(or county) before its commencement. · HRS Section 92-51. 

Any person denied an inspection or copy of the record 
sought may petition the circuit court for an order granting 
access to the record, but only on a finding that the denial 
lacked just or proper cause. HRS Section 92-51. These records 
may also be discoverable as there is no absolute privilege 
(against disclosure) of governmental reports absent the creation 
of a specific statutory privilege. Tighe v. City & County, 55 
Haw 420 (1974). 

Prior to the enactment of HRS Chapter 92E in 1980, a 
1976 legal opinion found five categories of public records that 
appeared exempt from public inspection when reading Sections 
92-50 and 92-51 together: 

(1) 	 Records which invade the privacy right of 

individuals; 


(2) 	 Records beyond inspection under Federal law; 

(3) 	 Records retained by the Attorney General for a 

case; 


(4) 	 Records unrelated to a law violation and withheld 
to protect a person's character and reputation; 

(5) 	 Records beyond inspection under any other state 
law. I 

AG.Op.No. 76-3; see also, AG.Op.No. 86-16 (Specific 
disclosure statute, HRS Chapter 343D, intending public j
inspection of financial statements overrides general privacy 
statute prohibiting inspection.) For a list of public records 1 
which are •confidential,• or •personal• or otherwise not open to 
public inspection,~' Exhibit 2 of Appendix D. l 
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Personal Records (Ch. 92E} 

The other side of the •public record• coin is 
individual privacy. Article VI, Section I, of the Hawaii 
constitution provides that •ct]he right of the people to privacy 
is recognized and shall not be infringed without the showing of 
a compelling state interest. The legislature shall take 
affirmative steps to implement this right.• 

In 1980, the Hawaii legislature enacted H.B. No. 501 as 
Act 226, 1980 Haw. Sess. Laws 378, •to implement in part the 
1978 amendment to the Hawaii State Constitution ••• relating to 
the right to privacy.• Id. at 378. Act 226 is now codified as 
HRS Chapter 92E, entitlecf'"-Fair Information Practice 
(Confidentiality of Personal Record).• 

Chapter 92E created new twists to what appeared 
previously within the domain of a •public record,• as defined in 
HRS Section 92-50. It does so by providing protection for a 
•personal record,• which is defined as an individual's item, 
collection or information group maintained by any state or local 
agency. HRS Section 92E-l. 

An "individual• is a natural person, id., and therefore 
corporations, partnerships, associations, cooperatives, or other 
similar entities are not covered by the law. 

The term "agency• includes any public servant or 
entity, that is, an employee, officer, department, board or 
agency of the executive branch only. Excluded from the 
definition is the legislature, the city councils in the 
counties, and their respective employees and entities. Also 
excluded is the Judiciary branch of state government, its 
officers, employees and entities. HRS Section 92E-1(2). 

Information within the definition of •personal record• 
has been interpreted to include, among other things, a person's 
educational, financial, medical or employment history, or 
references to the person's name, an identifying number, mark or 
symbol, or particulars assigned or unique to the person, such as 
his finger, a voice print, or photograph. A •personal" record 
includes a •public record• as defined under Section 92-50. 
HRS Section 92E-1(3). Recent legal opinions found personal 
records to also include such things as (1) home addresses and 
phone numbers, AG.Op.No. 84-13; (2) address, sex, birth date and 
physical features, AG.Op.No. 85-23; (3) racial ancestry or 
ethnicity, AG.Op.No. 84-14; •vital statistic• records, such as 
birth, death, marriage and divorce certificates and others 
created and maintained under HRS Chapter 338, AG.Op.No. 84-14. 
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Chapter 92E has been interpreted to "limit" access to 
and disclosure of records which contain "personal record." This 
is the area that committee members felt needed the greatest 
change. Both committee members and those who commented such as 
Hawaii county Deputy Corporation counsel John Wagner (I(H) at 
23-26)** urged that personal records should be limited to those 
in which there is a "reasonable expectation of privacy" such as 
those relating to highly intimate personal details. This may 
involve fleshing out the concept of personal privacy to 
determine what areas really should be private. It would remove 
the need, as one committee member put it, for agencies to act as 
"censors" by limiting their role in judging public value versus 
intrusion into personal privacy. 

There is, however, a much different view that can be 
taken of this matter. It was raised by a committee member and 
in this view, the problem is not the definition of "personal 
record." That definition needs to be broad since it is what 
determines which records an individual has the right to review 
and correct, and that right is vital. In lieu of changing that 
definition, this view is that the addition of a good balancing 
test is what is needed. This will provide the public access but 
will do so without undermining the ability to review and correct 
records. 

The current interpretation of the interplay between 
"personal record" and "public record," as well as the breadth to 
be given to the term "personal record" are currently pending 
before the Hawaii Supreme court. The case is Painting Industry 
of Hawaii Market Recovery Fund v. Alm, s.c. No. 12094, and if 
the case is decided prior to the final preparation of this 
report, a discussion of the result will be added to this 
Chapter.*** For a complete set of the briefs and memoranda in 
this case, see the attachments to the testimony of the Director 
of Commerce and Consumer Affairs (III at 1). 

In this context, it should be noted that there was also 
testimony to the effect that the problem is not the law at all, 
but rather that the interpretation of that law is the problem. 
Michael Lilly (I(H) at 33-35), Beverly Keever (II at 355: III at 
338 and I(H) at 44-46), and Representative Rod Tam (II at 7 and 
I(H) at 53-54) all indicated their belief that the current law 
is being interpreted in too narrow a manner. In their view, a 
reinterpretation of current law could resolve all or most of the 
problem. 

** 	 For an explanation of the notation system, see 
Chapter 6 in this Volume at 60. 

*** 	 The decision was issued on December 3, 1987 and a 
discussion of the opinion is added to the end of this J
chapter. 

{ 
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Under the current law, if the record involved is 
determined to be personal record, an agency may not disclose by 
any means personal record information unless the disclosure is: 
(1) to the individual to whom the record pertains or his 
authorized agent, see, Section 92E-3; (2) information gathered 
and held to specifically create a record available to the 
general public; (3) pursuant to a statute of Hawaii or the 
federal government authorizing the disclosure; or (4) pursuant 
to a demonstration of compelling circumstances affecting the 
health or safety of any individual. HRS Section 92E-4. 

The chapter also limits disclosure to any other 
agencies of a personal record except where the disclosure is 
(1) compatible with the purpose for collecting or obtaining the 
information; (2) consistent with the provider's expectation of 
use and disclosure that promoted the use or disclosure; (3) 
reasonably appears proper for the performance of the requesting 
agencies' duties and functions; (4) to state archives for the 
purposes of preservation, maintenance or destruction; (5) to an 
agency or instrumentality of any government within or under 
United States control or an authorized treaty or statute, for a 
civil/criminal law enforcement investigation; (6) to the 
legislature, or its committees; (7) pursuant to court order; or 
(8) to authorized officials of the federal government that 
audits or monitors a local agency program receiving federal 
money. HRS Section 92E-5. Federal agencies, however, are not 
considered within the •agencies• who may obtain personal 
records, HRS Section 92E-5, unless specifically authorized by 
other law or in law enforcement investigations. HRS Section 
92E-5(5); AG.Op.No. 86-14. 

The limits on disclosure contained in Chapter 92E, 
however, do not apply to any information in a personal record 
when the agency is ordered by a court to produce, disclose or 
allow access to the record, or through discovery rules or 
subpoena, or explicit disclosure statutes or rules. HRS Section 
92E-13. 

The law mandates access to the individual's own 
personal record in a reasonably prompt manner and intelligible 
form. Where necessary, the agency shall translate any codes or 
other abbreviations employed for internal agency use. HRS 
Section 92E-2. 

After receiving a request, the agency shall allow the 
individual to review his personal record and furnish a copy 
within 10 or 30 days depending on the circumstances. The agency 
may obtain the additional 20 days if the individual receives a 
written explanation of the unusual circumstances causing the 
delay within the initial 10 working days after the request. HRS 
Section 92E-6. 
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The charge for copies of the record may include not 
only the reproduction cost, but also include certification cost 
and the costs of transcription (into readable form) and record 
search. HRS Section 92E-7. 

If the record reveals factual errors, 
misrepresentations or misleading entries, the individual has the 
right to request a correction or amendment of the record. 
Within 20 days after receiving such a request, together with 
supporting evidence, the agency maintaining the record shall 
acknowledge receipt of the request and evidence and either 
correct or amend the record, or refuse to do so. In the latter 
case, the agency shall transmit the decision in writing 
including reasons for the refusal, and inform the individual of 
the agency procedures for review of the refusal. HRS Section 
92E-8. 

This right to review and correct would appear to be 
straightforward. It can, however, be quite complex. For 
example, a request to alter an information item on vital records 
must first be evaluated to determine whether the particular item 
(to which alteration is sought) is a personal record of the 
individual making the request. AG.Op.No. 86-14 at 42. 
Informers, witnesses and investigators or other wsources of 
informationw whose identities may be contained on wpersonal 
records• are not the individuals •about• whom the records are 
maintained. Other information such as the ethnicity of the 
parents, may be personal records of the parents. Thus a mother 
may access the birth certificates of her children to •alter• or 
•correctw her •erroneous• ethnicity. Id. at 37-40. She may 
not, however, correct the marriage certificate of her parents 
(through the access or correction provisions of Chapter 92E). 
Id. at 41. 

Individual access is subject to limits, however, and 
the agency may withhold disclosure of information that is: (1) a 
record maintained by the agency principally involved in crime 
prevention or criminal law enforcement, and the information 
consists of •criminal history record information• pursuant to 
HRS Section 846-1, or reports prepared compiled for criminal 
investigation or intelligence purposes, including reports of 
informers, witnesses and investigators; or other reports 
prepared during the various stages of a criminal proceeding, 
from arrest through confinement, correctional supervision and 
release. HRS Section 92E-3(1). The exemptions and limitations 
also preclude disclosure that (2) would reveal the source of 
information furnished to the agency under an express or implied 
promise of confidentiality; (3) consists of testing or 
examination material or scoring keys used solely to determine 
public employment qualifications, and licensing or academic 
requirements, where disclosure compromises the integrity of the 
process. HRS Sections 92E-3(2) to -3(5). 
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Agencies are required to adopt rules implementing the 
Chapter. HRS Section 92E-10. There was testimony that no 
agency has adopted such rules. See Beverly Keever (I(H) at 
44-46). From the Committee's research, the Departments of Human 
Services (formerly Social Services and Housing), Labor and 
Industrial Relations, Education, and Commerce and Consumer 
Affairs have adopted such rules but the others have not as yet. 

An agency who fails to comply with the provisions of 
Chapter 92E, face civil penalties as provided by Section 
92E-ll. After exhausting his administrative remedies under 
Sections 92E-6, -8 and -9, an individual can sue the agency in 
circuit court. HRS Section 92E-ll(a). If the court finds a 
knowing or intentional violation of the provisions, the court 
can order compliance or enjoin improper agency action and assess 
money damages not less than $100.00, court costs and reasonable 
attorneys fees. If the individual's claim is frivolous, 
however, the court can assess the ·fees and costs of the agency 
against him. HRS Section 92E-ll(b), (c) and (d). In any event, 
the individual has two years from the date of his last written 
request to the agency for compliance. HRS Section 92E-ll(e). 

Any agency employee or officer found responsible for a 
knowing or intentional violation of Chapter 92E or any rules 
implemented under its provisions may be disciplined by his 
director, including a suspension or discharge from his job. HRS 
Section 92E-12. 

A final note on Chapter 92E, HRS, was suggested by 
Hawaii County Deputy Corporation Counsel John Wagner (I{H) at 
23-26). As Wagner noted, the privacy provision of the 
Constitution basically provides that there be no infringement of 
privacy without a compelling state interest. Arguably Chapter 
92E does not involve any showing of compelling state interest in 
the release of personal record information. The privacy 
provision will be the subject of discussion in Chapter 5, in 
this volume. At the same time, as a committee member noted, 
Chapter 92E is intended to do more than protect privacy. It 
discloses agency procedures and records. And as noted, it 
provides disclosure to individuals of records about themselves. 

General Discussion 

The current law was the subject of almost uniform 
criticism at the public hearings and in submissions to the 
Committee. And even the limited defense that it received had 
more to do with the results in a particular case rather than 
great satisfaction with the way it functioned. 
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Among the most critical of the current law are the 
State and County officials who must implement the current law. 
Director of Corrections Harold Falk (II at 17) called the law 
"vague, outdated and in certain areas, confusing.• Falk, in 
particular, noted that electronic data processing requires a 
better law. Director of Health John Lewin, M.D. (II at 80) 
finds the current law difficult and believes that there needs to 
be clear-cut standards. Hawaii County Corporation counsel Ron 
Ibarra (II at 137) also found the law confusing. Kauai Mayor 
Kunimura (II at 144) said that "[wlhat we would like to see is 
legislative relief from the present conflicting statutes or, 
alternatively, added protection to our agencies that are left 
with much discretion in determining which records can be 
disclosed." And the Director of Commerce and Consumer Affairs 
(III at 1) stated that "[t]he current public records and privacy 
laws are the cause of the difficult situation in which we all 
find ourselves today and there is simply no substitute for a 
substantial and dramatic revision of those laws.• 

Non-government witness also felt that change was in 
order. Beverly Keever (II at 335; III at 338 and I(H) at 
44-46), for example, spoke of modernizing the law. And from a 
different perspective, John Jaeger (II at 353) feels that 
privacy is routinely violated by reporters, private detectives 
and others with assistance from State employees. Jaeger wants 
the law changed to provide controlled access to records with 
penalties for violating privacy. As Desmond Byrne (II at 317 
and I(H) at 57-59) noted, the current situation creates the 
impression that knowledge, information or records are available 
only to insiders. 

An argument for retention of the current law would, 
however, have at least two grounds. First, leaving the current 
law alone has the advantage of predictability. It has been the 
subject of a number of attorney general and corporation counsel 
opinions and increasingly of a number of circuit court 
decisions. As this body of law grows, the results should become 
more and more predictable to all parties involved. And as 
predictability is usually seen as a very desirable 
characteristic in law, the current law arguably should be 
retained. 

Second, to the extent that privacy is seen as a 
critical need, retention of the current law clearly weighs 
heavily toward the interests of individual privacy. The current 
law does not contain a good general balancing test and instead 
appears to provide that once a record is determined to involve 
an individual person, the record most likely will be closed. 
This obviously hurts the other interests involved in access to 
the information but it clearly does protect individual privacy. 
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The weaknesses of the current law are manifest and were 
the subject of much of the testimony heard and the comment 
received by the Committee. 

The most criticized feature of the current law is that 
it simply is not a cohesive law. Chapters 92 and 92E in 
particular are in obvious conflict. These two laws were written 
at different times, for different purposes, and no real effort 
appears to have been made to properly link them together. 

As Gerry Keir (I at 217 and I(H) at 40-44) put it, the 
great sounding statements in Chapter 92, HRS, are undone by the 
overly broad definition of •personal records• in Chapter 92E, 
HRS. In his view, this concern with the personal aspect has 
been allowed to override other factors such as the fact that the 
person involved is a public official, that tax dollars are being 
used or that the public interest in access is substantial in a 
particular case. 

An example'of the conflict illustrates the point. 
Section 92-50 treats almost any information held by the state or 
county as a •public record.• Chapter 92E, on the other hand, 
prevents disclosure of •personal record• information, such as an 
individual's financial, medical or employment history, except in 
limited situations. And by definition, •personal records• also 
includes •public records.• The effect of this is to make public 
records to some degree a subset of personal records. It leads 
to the highly debatable result that a npublic record" with its 
attendant rights of access may thus only include •non-personal 
record information,• absent a specific statute requiring 
disclosure. 

The result is that while the testimony suggested and 
the federal and uniform law formats provide a balancing of • 
interests, Hawaii's law appears (and has thus far been held) to 
give primacy to personal privacy interests through the operation 
of Chapter 92E. 
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(Chairman's Note: As discussed earlier, 
the Hawaii Supreme court has had under 
review a case involving the interpretation 
of Chapter 92E, HRS. The opinion was 
handed down just before this report went · 
to the printer and after the Committee 
members had reviewed the draft chapters. 
What 	 follows therefore is a brief 
discussion of the case as well as the 
chairman's view of its significance.) 

On December 3, 1987, the Hawaii Supreme court issued 
its opinion in Painting Industry of Hawaii Market Recovery Fund 
v. Alm, 69 Haw. Advance Sheet No. 12094, P.2d · (1987). In 
essence, the court held that it takes more than the presence of 
a person's name to make a record into a •personal record• and 
thus unavailable for public inspection under Chapter 92E, HRS. 

The Supreme court's opinion, while a brief seven pages, 
is worth looking at in detail for the analysis the court used: 

1. 	 The court began by determining whether the record 
involved (a settlement agreement in a contractor's 
disciplinary case) was a •public record.• Under 
Section 92-50, HRS, this determination has two 
parts; (i) whether the record involved is one of 
the types of records covered by this section, and 
(ii) whether the record involved invades the right 
of privacy of an individual. 

The first question was answered in the affirmative 
as the court found the settlement agreement was 
•filed" ~ith the State and was therefore the type 
of record covered by the section. 

The second question was answered in the negative 
based on the Court's review of the legislative 
history of this provision. The court found that 
the records which invaded privacy rights were, for 
example, •examinations, public welfare lists, 
unemployment compensation lists, application for 
licenses and other similar records.• Essentially 
the court held the settlement agreement ~idn't fit 
into that category since most of the information 
was otherwise public and the remaining item simply 
dealt with whether violations of law had occurred. 
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(Comment: It should be noted that if either 
question had been answered differently, if either 
the records had been found not to be public 
records or if the records invaded the privacy of 
individuals, the analysis would have stopped and 
access would have been denied.) 

Having determined that the record was a •public 
record,• the court then turned to the second stage of the 
analysis. 

2. 	 The next step in the court's analysis was to 
determine whether the record was a •personal 
record• under Chapter 92E, HRS. This is a 
critical question because the Court emphasized in 
the headnotes that personal records are not 
subject to public disclosure. See also Sections 
92E-4 and 92E-5, HRS. 

The court began by noting that Chapter 92E is 
intended to implement the constitutional right of 
privacy by regulating access to •personal record." 

The Court then turned to two questions in 
determining whether the settlement agreement was 
about any person and therefore a personal record: 
(i) whether the presence of an individual's name 
makes it a personal record, and (ii) whether 
personal information is otherwise involved? 

On the first question the Court said that the 
presence of an individual's name was not enough 1?.l 
itself to make that record one which is about the 
individual or to make it a •personal record." In 
so ruling, the court declined a literal reading of 
Chapter 92E on the basis that such a reading would 
be •absurd and unjust.• 

On the second question, the court examined the 
scope of information which qualifies for 
protection under the privacy provision. The court 
held that records which involve "highly personal 
and intimate information• were to be protected. 
In defining that concept, the Court used Chapter 
92E's •personal record" definition and the 
illustrations provided in that law, i.e., medical, 
financial, educational or employment records. 
such records were found not to be involved in this 
case. 
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(Comment: As somewhat of an aside, the Court in 
framing the issue, and in discussing the •personal 
record• aspect of the case, placed emphasis on the 
fact that the essential party involved was a 
corporation. How much this impacted the reasoning 
is difficult to say but it is worth noting since 
corporations have no privacy rights under Chapter 
92E which applies only to natural persons. See 
Section 92E-l, HRS.) 

There will clearly be a good deal of discussion about 
this opinion the coming days and months. Whatever it finally 
comes to stand for, the following items seem clear in its 
aftermath: 

1. 	 Chapter 92E, HRS, has been sustained as a valid 
interpretation by the Legislature of the 
constitution's privacy provision; 

2. 	 Chapter 92E, HRS, will not be applied mechanically 
to cover any record which has an individual's name 
on it; and 

3. 	 Chapter 92E, HRS, will instead protect •highly 
personal and intimate• information such as 
medical, financial, educational and employr.ient 
records. 

20 




CHAPTER 3 

FEDERAL FREEDOM OF INFORMATION AND PRIVACY ACTS 

The federal system presents a second basic approach to 
a comprehensive public records law. Public access to 
information within the federal government stems from two 
statutes. One opens access to public information in nearly all 
its various forms, including rules, opinions, orders, records 
and proceedings. 5 USC Section 552. This statute is more 
commonly known as the "Freedom Of Information Act," or "FOIA." 
The second limits access to records of the individual citizen. 
5 USC Section 552a. This section is more commonly known as the 
"Privacy Act." These statutes are described in greater detail 
below. See, Appendix Fin this Volume. 

Freedom of Information Act 

The structu~e of FOIA begins with the proposition that 
all records are available unless specifically exempt. 5 USC 
Section 552(a). FOIA directs that each agency shall publish in 
the Federal Register: 

(a) a description of its organization and established 
places where the public may make submittals and requests, 
and obtain information or decisions, from which employees or 
members, and the methods to do so; 

(b) statements of general function, how functions are 
directed and determined, including the essence and 
requirements of all available formal and informal procedures; 

(c) rules of procedure, descriptions of forms or where 
forms are obtained, and instructions as to the scope and 
contents of all papers, reports, or examinations; 

(d) substantive rules of general application and 
statements of general policy or interpretations of general 
application formulated and adopted by the agency; and (e) 
each change to the above. Id. Section 552(a)(l). 

Each agency shall also make available for public 
inspection and copying (A) complete final opinions and orders in 
cases; (B) statements of policy and interpretations adopted by 
the agency and not published in the Federal Register; and (C) 
administrative staff -manuals and instructions affecting members 
of the public. This shall not apply, however, if the materials 
are published promptly and copies offered for sale. To prevent 
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clearly unwarranted invasions of personal privacy, an agency may 
delete identifying details when making available or publishing 
items (A-C) above. The deletions, however, must be fully 
justified in writing. ftEach agency shall also maintain and make 
available for public inspection and copying current indexes 
providing identifying information for the public as to any 
matter issued, adopted, or promulgated after July 4, 1967, and 
required by this paragraph to be made available or published.ft 
Id. Section 552(a)(2). Any agency with more than one member 
shall also make publicly available the record of the final votes 
of each member in every agency proceeding. Id. Section 
552(a)(5). --- ­

Following a request for records, other than those 
available under items (a-e) and (A-C) above, which reasonably 
describes the records and is made according to the rules stating 
the time, place, fees and procedures to be followed, each agency 
shall make the records promptly available to any person. Id. 
Section 552(a)(3). ~­

Each agency is also required to publish by rule a 
schedule of fees for processing requests, as well as procedures 
and guidelines for waiver or reduction of said fees. The rules 
provide for differing charges, depending on whether the 
requesting party is a commercial user, a noncommercial user such 
as a university or news media, or all other users. Disclosure 
of the information in the public interest warrants reduced or no 
charges. The statute strictly controls what comprises the 
charges for document search, duplication or review. Id. 
Section 552(a)(4)(A). ~ 

If any dispute arises concerning the withholding of a 
requested record, FOIA provides for taking the dispute to the 
federal district courts. The complaint is heard de novo, or. 
•anew.ft The court may examine the agency records-rn private to 
determine what parts are properly withheld under the exemptions 
of FOIA, id. Section 552(b), and as discussed further below. 
The agency carries the burden to justify its action. The court 
can enjoin the agency from withholding the records and order 
production. The court may also assess attorney's fees and other 
reasonable litigation costs to the substantially prevailing 
complainant. Id. Section 552(a)(4)(B-E). 

Should the court find against the agency, under certain 
conditions, the statute mandates a further proceeding to 
determine whether a disciplinary action is warranted against the 
employee or officer primarily responsible for the withheld 
records. Id. Section 552(a)(4)(F). 

Definite time limits exist for responses to requests 
for records and for appeals of denial of requests. For most 
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records noted above, the agency has ten days to respond to the 
request, give the reasons for the determination made, and inform 
the requester of the right of appeal to the agency head. If 
therequester then appeals a denial of his request, the agency 
must determine the appeal within twenty days of its receipt. If 
the denial is upheld in whole or in part, the agency will then 
inform the appealing party of the provisions for judicial review 
noted above. Id. Section 552(a)(6). "Unusual circumstances" 
provide a basi's'for extending the time limits for no longer than 
ten working days. This may mean records are located in an 
office other than the one processing the request; voluminous 
amounts of records are involved; or, there is a need to consult 
another agency with a substantial interest in the request or its 
subject matter. Id. 

If the agency ·fails to comply with the time limit 
provisions for most requests, the law treats this failure as an 
exhaustion of the requester's administrative remedies. Id. 
Section 552(a)(6)(C). These circumstances would then permit the 
filing of a court action to resolve the delay, or ultimately, 
the failure to produce the records. Any notice of a denial of a 
request shall give the name and title of the agency person 
responsible for the denial. Id. · 

Despite the foregoing, FOIA specifically denies public 
access to certain kinds of information. The exemptions include 
matters: (1) kept secret in the interest of national .security or 
foreign policy as authorized by an Executive Order, and properly 
classified under the order; (2) related solely to agency 
internal personnel rules and practices; (3) specifically 
excluded from disclosure by statute that leaves no discretion on 
disclosure, or establishes particular criteria for withholding 
or refers to particular matters to be withheld; (4) trade 
secrets and commercial or financial information that is 
privileged or confidential; (5) inter-agency or intra-agency 
memorandums or letters available only through litigation between 
the agencies; (6) personnel, medical or similar files where 
disclosure clearly constitutes an un~rranted invasion of 
privacy; (7) records or information compiled for law enforcement 
purposes when the production could (a) interfere with the 
enforcement purpose; (b) jeopardize the right to a fair trial; 
(c) reasonably amount to an unwarranted invasion of personal 

privacy; (d) result in disclosure of a confidential source or 

the information furnished by the source; (e) disclose 


· techniques, procedures and guidelines for law enforcement 
investigations or prosecutions if the disclosure might cause 
circumvention of the law; or (f) could endanger the life or 
physical safety of any person. For item (7)(a) above, FOIA 
authorizes the agency to treat the records as not subject to the 
statute. Id. Section 552(b)(l-7). 
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Other exemptions from FOIA include matters available to 
the agency regulating or supervising the examination, operation 
or condition of financial institutions, or geological or 
geophysical information and data, including maps concerning 
wells. Id. Section 552(b)(8 and 9). 

The statute treats a failure by the agency to comply 
with the time limit provisions as an exhaustion of the 
requester's administrative remedies. On a showing of 
exceptional circumstances and due diligence by the agency, 
however, the court can allow additional time to the agency. Any 
notice denying a request for records shall state the names and 
the titles or positions of each person responsible for the 
denial. Id. Section 552(a)(6)(c). 

Certain other records are treated as •not subject• to 
the requirements of FOIA. The included records appear as very 
specific examples of records treated elsewhere within the 
statute. For example, this includes records maintained by the 
Federal Bureau of Investigation relating ' to foreign intelligence 
or counterintelligence, or international terrorism. So long as 
the records exist as classified information as provided in 
Section 552(b)(l), and remain as classified information, the FBI 
may treat the records as •not subject• to the requirements of 
FOIA. Id. Section 552(c)(l-3). 

Two additional rules round out the statute. The 
statute prohibits withholding of information or limiting the 
availability of records to the public, except as specifically 
stated in this section, and the statute does not authorize the 
withholding of information from Congress. Id. Section 552(d). 
Furthermore, •[a]ny reasonably segregable portion of a record 
shall be provided to any person requesting such record after 
deletion of the portions which are exempt• under Section 552(b). 
Id. Section 552(b). 

In addition to the foregoing, a recent amendment to 
FOIA requires each agency to submit an annual report to 
Congress. The required data includes (1) numbers of denials of 
requests for records and the reasons for each determination; (2) 
the numbers of appeals under subsection (a) subsection (6), the 
results, and the reason for each appeal resulting in a denial of 
information; (3) the names and title of each responsible party 
within the agency for the denial; number of disciplinary actions 
taken against an agency office or employee for improper 
withholding of records; a copy of every rule made by the agency 
and a copy of the agency's fee schedule and total fees collected 
under FOIA. Id. Section 552(e). 
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Privacy Act of 1974 

In the enactment of the Privacy Act of 1974, Congress 
found that •the right to privacy is a personal and fundamental 
right protected by the Constitution of the United States.• 
Furthermore, •the privacy of the individual is directly affected 
by the collection, maintenance, use, and dissemination of 
personal information by federal agencies •••• • Act of Dec. 31, 
1974, P.L. 93-579, Section 2, 88 Stat. 1896 (Section 3 of this 
Act is codified as 5 USC Section 552a). Congress further found 
that increasing use of computers and sophisticated information 
technology greatly magnified the potential harm to individual 
privacy, and endangered an individual's financial opportunities 
and his exercise of constitutional rights, thus making necessary 
congressional regulation of the collection, maintenance, use, 
and dissemination of information by government agencies to 
protect an individual's privacy. Id. 

The purpose of the Privacy Act is to provide certain 
safeguards against an invasion of an individual's personal 
privacy by requiring federal agencies to permit the individual 
to (1) determine what records pertaining to him are collected or 
used by such agencies; (2) prevent the unanticipated use of 
those records without his consent; (3) permit individual access 
to such agency records, and permit correction and amendment, 
(4) assure collection or use of personal information for a 
necessary and lawful purpose, with current and accurate 
information with adequate safeguards to prevent misuse; and 
(5) provide civil remedies for willful and intentional misuse of 
the information resulting in violation of an individual's 
rights. Id. 

The Privacy Act defines •record• as •any item, 
collection, or grouping of information about an individual that 
is maintained by an agency, including, but not limited to, his 
education, financial transactions, medical history, or criminal 
or employment history and that contains his name, or the 
identifying number, symbol, or other identifying particular 
assigned to the individual, such as a finger or voice print or a 
photograph; •••• • 5 USC Section 552a(a)(4). The term 
•individual• as used in the act, means a citizen of the United 
States or lawful, permanent alien. Legal entities such as 
corporations, partnerships or associations, are apparently 
excluded from this definition. The act also distinguishes a 
•statistical record• as a •record in a system of records 
maintained for statistical research or reporting purposes only 
and not used in whole or in part in making any determination 
about an identifiable individual,• except as provided by the 
Census Act, 13 USC Section 8 (relating to Census records). · Id. 
Section 552a(a)(6). With regards to disclosure of a record-;--i 
"routine use• is defined as the use of such record for a purpose 
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which is compatible with the purpose for which it was 
collected.• Id. Section 552a(a)(7). 

The apparent general rule applied under the Privacy Act 
provides that •no agency shall disclose any record •.• by any 
means of communication to any person, or to another agency, 
except pursuant to a written request by, or with the prior 
written consent of, the individual to whom the record 
pertains •••• • Id. Section 552a(b). 

As exceptions to the general rule, however, the statute 
permits disclosure of the record (1) to the officers and 
employees within the agency maintaining the record who need the 
record in the performance of their duty; (2) as required under 
the Freedom of Information Act; (3) for a routine use of the 
record within a system of records; (4) to the Bureau of the 
census for implementing a census, survey, or related activity; 
(5) to a recipient who provides the agency adequate written 
assurance that the record will be used solely as a statistical 
research or reporting r~cord, and the record transfers in a· form 
that is not individually identifiable; (6) to the national 
archives and records administration as a record which warrants 
continued preservation or for evaluation to determine whether 
the record has such value; (7) to another agency of any 
governmental jurisdiction within or under the control of the 
United States for a civil or criminal law enforcement activity 
authorized by law and the head of the r~questing agency in 
writing specifies the particular portion desired of the record 
and the relevant law enforcement activity; (8) to a person on a 
showing of compelling circumstances affecting the health or 
safety of an individual if on disclosure notification is 
transmitted to the individual's last known address; (9) to 
either House of Congress or their appropriate committees, 
subcommittees, or joint committees; (10) to the comptroller 
general, while performing his duties for the general accounting 
office; (11) pursuant to lawful order of the court; or (12) to a 
consumer reporter agency under 31 USC Section 371l(f) (relating 
to claims against the U.S. Government). Id. 

Except for disclosures under items (1) and (2) above, 
the Privacy Act requires that each agency accurately account for 
each disclosure of a record by date, nature and purpose, as well 
as the name and address of the person or agency receiving the 
disclosure. The law also requires the agency to retain the 
accounting for the longer of five years or the life of the 
record; make the accounting available on request of the 
individual named in the record, except for law enforcement 
activities noted above in (7); and inform any relevant party of 
any correction or notation of dispute to the disclosed record. 
Id. Section 552a(c). 
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Under the law, any individual can gain access to his 
record or to any information pertaining to him contained in the 
system of records maintained by any federal agency. The 
individual may review his record with any persons he chooses to 
accompany him, except that the agency may require a written 
statement authorizing discussion of the individual's record in 
the accompanying person's presence. Id. Section 552a(d)(l). 

The individual may further request an amendment of his 
record. The agency must respond in writing within ten days and 
promptly, either correct the inaccurate, irrelevant, untimely or 
incomplete portions of his record, or inform the individual of 
the agency's refusal to amend the record, the basis for the 
refusal, the established procedures for review of the refusal by 
the agency head or designated officer, along with the official's 
relevant name and business address. Id. Section 552a(d)(2). · 

Related provisions of this subsection permit the 
individual to file a statement of his reasons for disagreeing 
with the agency refusal, and notification provisions for 
judicial review of the determination by the agency head. After 
filing of the statement of disagreement, any subsequent 
disclosure of the disputed record shall clearly note the dispute 
on the relevant portion of the record, provide a copy of the 
statement, and if the agent feels necessary, copies of the 
agency statement for refusing to make the requested amendments. 
Despite the foregoing, the agency can deny access to any 
information compiled in reasonable anticipation of a civil 
action or proceeding. Id. Section 552a(d)(3-5). 

The remaining subsections of the Privacy Act obligate 
federal agencies to insure against the public's perception of 
government as a ftBig Brother.ft These duties inciude maintaining 
only such information about individuals that is relevant and 
necessary to accomplish the required purpose of the agency, 
maintaining individual records in an accurate, relevant, timely 
and complete manner necessary to assure individual fairness, and 
maintaining no records describing how any individual exercises 
his rights guaranteed by the First Amendment. Other duties are 
also described. Id. Section 552a(e). 

Other subsections concerning promulgation of rules on 
procedures used by the public to exercise their rights under 
this act, and civil and criminal penalties for violations of 
provisions of this act, are left to the reader's perusal. Id. 
Section 552a(f and g); ~, Appendix Fin this Volume. 
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General Discussion 

Despite the restrictions of the Privacy Act, access to 
public records at the federal level reflects a commitment to 
openness in spite of substantial cost. Unlike Hawaii Law, the 
FOIA provisions control the privacy provisions with some 
exceptions. Absent a clear exception, such as classified 
national security information, the public has access to whatever 
record the agency regulations describe. Any •personal 
information• can be blacked out of any document to protect 
privacy and enable release of the balance. 

The obvious advantage is the public's ability to obtain 
full and accurate information about the operations of government 
agencies. Each agency must describe virtually all documents 
within its use and possession. Once published, the public need 
only request the document. The agency then carries the burden 
of search, review, copying and delivery to the requester. A 
second advantage is the clear procedure to redress denial of 
requests for information. The law describes specific 
requirements for denial of requests at each level of review, and 
imposes sanctions (from administrative discipline to civil 
damages, attorneys fees and costs, to crim.inal penalties) for 
unwarranted refusals to produce records. Following the last 
administrative step, the federal district courts gain 
jurisdiction of the controversy. 

At the hearings both Representative Rod Tam (II at 7) 
and Desmond Byrne (II at 317) specifically favored adoption of 
these laws. Honolulu Managing Director Jeremy Harris (II at 
116) pointed out an additional advantage as the substantial body 
of appellate case law built by the federal courts in the 
interpretation of FOIA and the Privacy Act. 

Managing Director Harris also however pointed out a 
major disadvantage to these laws, and that is the system's 
expense. A system that is based on providing partial (i.e. 
segregable) information with other material being blacked out 
will require substantial staffing and substantially greater 
levels of administrative recordkeeping. These costs will not 
only be at initial stages of implementation but will instead be 
ongoing if the system is to be maintained. 

The flip side of the •substantial body of appellate 
case law• is the even more substantial levels of trial court 
litigation that gives rise to the case law. This is not 
surprising in a system based on crossing out words or 
paragraphs. such a system raises as many questions as it 
answers and the deletion choices are often going to be 
challenged. There is no way to know whether it produces more 
litigation than any other system, but it clearly leads to 
litigation and the attendant cost of •going to court• must be 
kept in mind. 
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CHAPTER 4 


UNIFORM ACTS 

The National Conference of Commissioners on Uniform 
State Laws has approved and recommended for enactment in all the 
states three acts relating to records. They are: (1) The 
Uniform Information Practices Code ("Code"); (2) The Uniform 
Criminal-History Records Act ("Criminal Act"); and (3) The 
Uniform Health-Care Information Act ("Health Act"). See, 
Appendix E in this Volume. ~ 

The Code is the generic or more general act relating to 
records. The design allows for change. The Code also admits 
that records relating to law enforcement and to health-medical 
records could be treated in greater detail. Appendix Eat 
4-5.* The drafters may have thus anticipated the formulation Gf 
the latter two Criminal and Health Acts some five and six years 
after formulation of the Code. 

As indicated by their titles, the Criminal and Health 

Acts follow a subject matter approach to records. While 


. treating these subjects in greater detail than the Code, they 
also raise substantive issues in their areas which are beyond 
the scope of this report. While discussed generally below, the 
reader is directed to the acts themselves for a full review of 
their content. See, Appendix E. 

As the reader will see from the details provided below, 
the Code can work together with other uniform acts or it can 
stand alone with existing specific disclosure and 
confidentiality statutes. The Code presents an alternative to 
existing general public records and privacy laws that honors 
existing record choices, and offers a balance of the public's 
need to know ve(sus individual privacy when determining access 
to records where the legislature has not spoken. 

* 	 This and all subsequent references to pages in Appendix E 
refer to the existing page numbers of the Code only. This 
chapter shall refer to the Health and Criminal Acts 
generally without page numbers. 
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Uniform Information Practices Code 


The Code is comprised of five articles as follows: 


Article I: General Powers and Definitions 
Article II: Freedom of Information 
Article III: Disclosure of Personal Records 
Article IV: Office of Information Practices 
Article V: Exempti~ns 

Articles I-III and V comprise the major provisions of 
the code and will be discussed first. Article IV is an optional 
provision that will be discussed last. 

The Code presents its purpose or general policy in 
Article I. The policy intends to accommodate two fundamental 
public interests: government accountability through openness 
and individual privacy for records maintained by the 
government. A general policy of access to those records and a 
specific policy of accountability to individuals in the 
collection, use and dissemination of information relating to 
them serves the public interest in open government. The Code 
serves the second interest and protects individual privacy 
whenever the public's interest in disclosure does not outweigh 
an individual's interest in privacy. Appendix Eat 6 
(Section 1-102). 

Article I also presents general definitions used in the 
Code. section 1-105 defines five types of records held by the 
government. The definitions, however, are not exclusive and 
appear to overlap. 

A •government record" means information maintained by 
an agency in written, oral, visual, electronic or other physical 
form. A •personal· record" means any item or collection of 
information in a government record which refers to a particular 
individual, whether or not the information is maintained in 
individually identifiable form. An •individually identifiable 
record" (hereinafter •individual record•) is a personal record 
that identifies or can readily be associated with the identity 
of the individual to whom it pertains. A •research record• is 
an individually identifiable record collected solely for a 
research purpose and not intended for use in its individual form 
to make any decision or take any action directly affecting the 
natural person to whom the record pertains. Finally, an 
•accessible record• means a personal record, except a research 
record, that is (1) maintained according to an established 
retrieval scheme or indexing structure on the basis of the 
identity of or so as to identify individuals; or (2) is 
otherwise retrievable by the agency using information provided 
by the requester without an unreasonable use of time, effort, 
money or other resources. Appendix Eat 7-8. 
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The word "agency" is defined as a unit of government in 
the state, any political subdivision, any government entity such 
as a department, board or office, an officer or other 
instrumentality of state or local government, including a 
corporation owned, operated or managed by or on behalf of the 
state, but does not include the legislature or the judiciary. 
The definition also excludes express mention of the term 
"employee." Id. 

The Code also distinguishes an "individual" from a 
"person," two terms that are usually synonymous. The former 
means a "natural person." The latter "person" means an 
individual as well as any other legal entity, such as a 
corporation, government agency, estate, or trust. Any "person" 
benefits from the general public's right of access to government 
records extended under Article II: specifically, Section 2-102 
(a). Appendix Eat 8-9. On the other hand, only the individual 
or natural person has a right of access to his personal or other 
individual records, absent some exception in Article III. 
Appendix Eat 20 (Section 3-101). 

Article II of the Code focuses on the agency duties to 
the general public. Section 2-101 requires affirmative 
disclosure of the "law of the agency" to the public. Appendix E 
at 9-10. Procedural and substantive rules of general 
application, policy statements, and interpretations adopted by 
the agency shall be disclosed as well as final opinions and 
orders resulting from adjudication of cases. While the agency 
cannot maintain a "secret law," on the other hand, it is not 
required to make or formalize its rules or decision-making 
processes. Furthermore, because information requests under this 
section are not subject to the procedures indicated in Section 
2-102 following immediately below, production of the record must 
be immediate. Id. 

Section 2-102 of Article II sets forth agency duties 
when reviewing a request by any person for government records. 
Recalling that there are five definitions of records under this 
Code, this section makes clear that as to "government records," 
the agency shall make such records available to any person for 
inspection and copying except as restricted by Section 2-103. 
The information, however, must be readily retrievable in the 
form as requested. There is no obligation on the agency to 
compile, summarize, or otherwise create a "new" record. 
Appendix Eat 9-14. 

This section also specifies agency alternatives on 
receipt of a request for (government) records. The commentary 
makes clear that only a written request for access under 
subsection (d) of Section 2-102 triggers the administrative and 
judicial review mechanisms of Article II. Id. at 12. 
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(commentary). Within seven days following receipt of an 
appropriate request for records, the agency shall: (1) make the 
record available; (2) indicate that the record is unavailable 
and when the record will be available within 21 days of the 
request; (3) indicate that the agency does not maintain the 
record ana who does maintain such record if known; or (4) deny 
the request. Id. at 10-11. 

If the agency denies the request, Section 2-102(f) 
provides for a written agency response specifying reasons for 
the denial and identifying the individual responsible. 
Furthermore, the agency shall inform the requester of his right 
to a review of the denial by the agency head. If the agency 
head then upholds the denial, he shall render a written decision 
specifying his reasons and further inform the requester of his 
right to judicial review of his request under the Code. 

Section 2-103 lists 12 categories of government records 
that are exempt from the disclosure requirements of Article II. 
These exemptions are as follows: (1) law enforcement 
information where disclosure would materially impair an ongoing 
investigation, intelligence operation or law enforcement 
proceeding, reveal confidential informants, techniques or 
activities, or endanger individual life; (2) inter or 
intra-agency material (other than facts) where intended for 
decision-making and disclosure would inhibit or otherwise impair 
such decision-making; (3) litigation materials not subject to 
pretrial discovery; (4) licensing, employment or academic exam 
materials where disclosure compromises the fairness or 
objectivity of the process; (5) information that threatens to 
compromise or frustrate government contracts if disclosed; (6) 
information identifying real property or otherwise related to 
the property prior to public purchase; (7) administrative or 
technical information such as software or employee manuals, 
where disclosure would jeopardize the · security of a 
record-keeping system; (8) proprietary information marketed 
under exclusive legal right and either owned by or entrusted to 
the agency; (9) trade secrets or confidential commercial and 
financial information obtained on request by the agency; 
(10) library, archival, or museum material contributed by 
private persons who impose lawful limitations on disclosure; 
(11) expressly non-disclosable information under federal or 
state law or protected by the rules of evidence; or (12) an 
individually identifiable record not disclosable under Article 
III of this. Code. Id. at 14-15. · 

Despite the foregoing, if the agency chooses to 
disclose government records enumerated above in items (9-12), 
the agency shall reasonably attempt to notify the person to 
whom the record pertains and provide an opportunity to object 
prior to the disclosure. Concerning item (9) above, the agency 
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shall notify the person making the claim of a trade secret. If 
despite objection the record is released, the agency shall 
inform each objector of its decision and his right of review 
with the agency head. If the head chooses to release, he shall 
also notify the objector of his decision. If the head denies a 
request, because the information is within (9-12) above, and the 
agency is sued because of the denial, the original objectors 
shall also be informed of the suit. Id. at 15 (Section 2-103 
(b-e)). 	 --- ­

The above prohibitions are not absolute. Any 
reasonably segregable portion of the record shall be provided to 
the requester after deleting the undisclosable material. Id. at 
15. 

The rema1n1ng sections of Article II concern judicial 
enforcement and employee discipline. A person may apply to the 
courts to compel the agency to disclose either the law of the 
agency or a government record. In the latter case, the court 
shall hear the matter de novo, or "anew." This section provides 
for in camera inspection of the record by the court as to what 
may be withheld. The court then may assess reasonable 
attorney's fees and related litigation expenses against the 
agency if the requester-complainant substantially prevails in 
his action. Id. at 19 (Section 2-104). Employee discipline, 
including suspension or discharge, for . knowing or willful 
violations of the provisions of Article II provides an 
alternative deterrent mechanism to the usual civil damage and 
criminal provisions that are rarely applied. Id. at 19-20 
(Section 2-105). ~­

The Code treats the disclosure of personal records in 
Article III. Despite its length involving some 16 subsections, 
six general areas appear and can be described as follows: 
Public and agency access (Sections 3-101, -102, -103, -104); 
individual access (Sections 3-105, -106, and -107); research 
(Sections 3-109 and -110); public contracts (Section 3-111); 
remedies (Sections 3-112, -113, and -114); and agency . 
record-keeping practices (Sections 3-108, -115, and -116). 
Appendix Eat 21-37. 

The general rule under Article III prohibits disclosure 
of an individual record to any person other than the individual 
to whom the record pertains unless the disclosure is: 

(1) 	 The name, compensation, job title, business 
address business telephone number, job 
description, education and training background, 
previous work experience or dates of first and 
last employment of present or former officers or 
employees of the agency; 
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(2) 	 Pursuant to prior written consent of the 
individual referred to in the record; 

(3) 	 Of information collected and maintained to make 
information available to the public; 

(4) 	 Of transcripts, minutes, reports or summaries of a 
proceeding open to the public; 

(5) 	 Pursuant to federal law or state statute expressly 
authorizing disclosure; 

(6) 	 Pursuant to a showing of compelling circumstances 
affecting the health or safety of any individual, 
with agency notice to the individual in the record; 

(7) 	 Pursuant to court order with agency notice to the 
individual in the record revealing the order; 

(8) 	 Pursuant to legislative subpoena with agency 
notice to the individual in the record by mailing 
the subpoena; 

(9) 	 For a research purpose as provided in Sections 
3-109 and -110; or 

(10) 	 In any other case, not a clearly unwarranted 
invasion of personal privacy. Id. at 21-22. 

While most of the foregoing exceptions are 
self-explanatory, item 10 is perhaps the most significant as a 
"catch-all" category. It relies on the case by case application 
of a balancing test elaborated in Section 3-102 and summarized 
below. 

A clearly unwarranted invasion of personal privacy 
occurs by disclosure of an individual record if the public 
interest in disclosure is outweighed by the individual privacy 
interest. Id. at 22 {Section 3-102{a)). The subsection 
provides the"following examples of information containing a 
significant individual privacy interest, such as medical history 
information, criminal investigation information, public welfare 
eligibility information, agency personnel files or personnel 
appointments, private sector employment history, income tax or 
other tax information, individual finances or financial histo"ry, 
regulatory license investigations, and personal recommendations 
or evaluations. Any formal charges or proceedings involving an 
employee .or licensee, however, removes the privacy protection. 

The commentary to Section 3-102 indicates that the 
foregoing examples also identify closely related information 
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that is public and subject to disclosure. Segregation of the 
private from the public parts then becomes necessary. Id. at 
23-24. The commentary makes clear that the Code is not intended 
to override existing "confidentiality" statutes or other 
statutes that prohibit disclosure. 

When considering disclosure of individual records to 
another government agency, Article III specifies limited 
circumstances permitting such disclosure. Another agency may 
obtain the records if they certify the necessity of the record 
to the performance of its duties and disclosure is compatible 
with the original purpose in obtaining the record. Because of 
its general record-keeping function, the state archives is 
always permitted disclosure of another agency's records. When 
reviewing the remaining agencies who may obtain another agency's 
records, either a statute, agreement, civil or criminal law 
enforcement function, authorized audit or review function comes 
in to ~lay. Any agency reviewing the information received, 
however, is subject to the same restrictions on disclosure of 
that information as the originating agency. Id. at 24-25 
(Section 3-103). Article III also explicitly~ates a 
prohibition previously alluded to in the commentary, namely, 
that nowhere is the disclosure of an individually identifiable 
record authorized if that disclosure is otherwise prohibited by 
law. This clarifies that the Code is clearly subordinate to 
other independent law prohibiting disclosure of records. _Id. 
(Section 3-104). ~ 

An individual's access to his own records is also 
treated under Article III. Any individual or his authorized 
agent may examine or copy any "accessible record" pertaining to 
him. In addition to the procedures established in Section 
2-102, this Chapter at 31, the agency shall verify the identity 
of the requester and if specifically asked, inform him of all 
disclosures of the record outside the agency, a requirement of 
Section 3-108(a)(2). Appendix Eat 26 (Section 3-105). 

Individual access, however, is not absolute under 
Article III. The agency may withhold information exempt from 
the duty of disclosure by Article II, Section 103(a), except for 
2-103(a)(2 and 12). Another exception to this discretionary 
"withholding" is information submitted by the requester. If 
that information, however, involves his own test questions and 
answers in any examination used for licensing or employment, the 
individual may examirie but not copy these items. This safeguard 
helps to protect the integrity of the examination process. Id. 
at 26-28 (Section 3-106). ~ 

The agency under this section may also withhold 
information collected and used solely to evaluate a person's 
fitness or character but only insofar as the disclosure might 
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identify the information source; or information not directly 
related to the requester and if disclosed, constitutes a 
prohibited invasion of another individual's privacy. Any 
existing state law authorizing an agency to withhold information 
from a parent or legal guardian of a child is not affected by 
this section. Finally,. any nondisclosable material ur.der this 
section shall be segregated from the otherwise accessible record 
prior to its disclosure to the requester. Id. at 27. 

If an individual finds any incomplete or inaccurate 
information pertaining to him in an accessible record under 
section 3-105, he may request a correction or amendment by the 
agency maintaining the personal record. Id. at 28-29 (Section 
3-107). The procedure by which an individual corrects or amends 
an accessible record, as well as the duties imposed on the 
receiving agency, are very similar to those procedures described 
in Section 2-102. In this chapter. The major differences are a 
shorter time period (30 days) for the agency to make a final 
determination following its review of the initial agency refusal 
to correct or amend the record. If the agency thereafter stands 
by its initial refusal, the agency shall permit the requester to 
file with the record a statement of his reasons for the 
requested change and his reasons for disagreement with the 
agency's refusal. The agency shall also notify the requester ·of 
his right to bring a civil action as described in Section 3-112 
of this Article. Id . . at 28. 

When the agency discloses information to a third party 
about which the agency received the above described statement, 
the agency shall identify the disputed information, furnish a 
copy of the individual's statement, and furnish a statement of 
the agency's response to the request for correction or amendment 
and transmit a copy of this response to the individual. The 
agency shall also attempt to provide corrections, amendments, or 
statements of disagreement to any and all persons who either 
provided or received information concerning the disputed 
portions of the record within the preceding three years. Id. at 
29. 

As noted previously, the Code distinguishes a "research 
record" from the broader class of "government records." 
Appendix Eat 7 (Section 1-105); and at this chapter. An agency 
may authorize disclosure of an individually identifiable record 
for research purposes only if the agency determines that the 
research requires use or disclosure of the individually 
identifiable record and the additional risk to privacy is 
minimal. Secondly, the agency must receive adequate assurances 
that the recipient will safeguard the integrity, confidentiality 
and security of these records as required by Section 
3-108(a)(6), Appendix Eat 30, and remove the individual 
identifying information from the records on completion of the 
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research. As further conditions to the release of the record, 
the agency shall secure a written understanding and agreement to 
the terms of subsection (a) of Section 3-109 from the 
recipient. Finally, any subsequent use or disclosure of the 
record in individually identifiable form is prohibited without 
express authorization of the agency or the relevant individual. 
Id. at 31 (Section 3-109(a)). 

conversely, a person or agency may use a disclose and 
research record if they reasonably believe that disclosure will 
prevent or minimize physical injury and a limit disclosure to 
information necessary to protect the individual. Secondly, the 
research record may be disclosed in individually identifiable 
form for the purpose of auditing or evaluating a research 
program, the audit or evaluation is expressly authorized by law, 
and the auditors/evaluators agree not to subsequently use or 
disclose the record in individually identifiable form. Id. at 
31-32. Thirdly, if the record complies with a search warrant or 
subpoena as provided in Section 3-llO(a), disclosure is 
permitted. Id. 

Section 3-110 sets forth the sole purpose for which a 
court may issue a search warrant or subpoena for a research 
record: to assist investigation of the researcher/record 
recipient or personal agency maintaining the record for alleged 
law violations. Consequently, the seized or subpoenaed research 
record may be used as evidence only in a proceeding involving 
the aforementioned parties. 

Article III also establishes any contractor, grant 
recipient, or related subcontractors performing any agency 
functions that require the maintenance of individually 
identifiable records as subject to Sections 3-101 and -102 with 
respect to those records. For purposes of civil remedies under 
Section 3-112, and discussed further below, the contractor or 
recipient is treated as a separate agency and thus subject to 
injunctive or other relief, as well as liability for money 
damages, attorney's fees or other expenses incurred in the 
litigation. The section also prevents the agency from 
indemnifying the contractor, recipient or subcontractor for 
losses suffered under Section 3-112. Id. at 33 (Section 3-111). 

Violations of Article III (Sections 3-101 through - ·111) 
relating to personal records may be relieved by court action 
filed pursuant to Section 3-112. Id. ai 34. The standard of 
review, the burden of proof, and the provision for in camera 
inspection by the court are the same remedies as provided by 
Section 2-104. This Chapter at 33. This section, however, also 
provides for an award of money damages against the agency in 
addition to any actual pecuniary loss. The section also 
relieves the involved agency officer or employee from personal 
liablity for the violation. 
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If the agency employee or officer willfully discloses 
an individual record to any person or agency not entitled to 
receive it, with knowledge that disclosure is prohibited, the 
agency is then entitled to indemnification from the employee or 
officer. The award of reasonable attorney's fees and other 
litigation expenses against the agency is also provided for in 
the same as in Section 2-104. 

Article III also contains a section identical to 
Section 2-105, this Chapter at 33, which provides for employee 
discipline in the event of a willful violation of any provision 
of Article III. Appendix Eat 35 (Section 3-113). As a final 
remedy, Article III provides for criminal penalties against the 
agency officer or employee, or authorized research recipient, 
who commits an offense with the same elements that would entitle 
the agency to a civil indemnification. Compare, Id. at 35 
(Section 3-114(a)), with, Id. at 34 (Section 3-112(e)). An 
additional offense i'screated for anyone who obtains an 
individual record by the use of false pretenses, bribery or 
theft or otherwise obtains a disclosure prohibited to him. 
Appendix Eat 36 (Section 3-114(b)). 

Rounding out Article III are three sections relating to 
agency recordkeeping. The agency shall collect and maintain 
only that information about individuals necessary to accomplish 
its legally authorized purpose. The agency shall also maintain 
a record of all disclosures of individual records to recipients 
outside the agency during the preceding three years, including 
the recipient's identity and the date of each disclosure. The 
agency, however, is not required to maintain an accounting of 
disclosures made pursuant to Sections 3-101 (1) through (4), and 
Sections 3-103(a)(2), (5), and (7); Id. at 29-30 (Section 
3-108). This section also imposes duties on the agency 
concerning from whom information is gathered, information 
provided to that individual, sets standards to ensure fairness 
an agency action affecting the individual to whom the records 
pertain, and establishing safeguards to assure the integrity, 
confidentiality, and security of individual records. Id. 

Any agency or component principally involved in 
criminal law enforcement are exempt from the provision requiring 
an accurate, complete, timely and relevant collection of 
information that assures fairness, if the agency clearly 
identifies potentially inaccurate, untimely, incomplete or 
irrelevant information to its users or recipients. Id. 

Each agency is further directed to issue instructions 
and guidelines concerning how the agency intends to comply to 
the provisions of Article III, and assure the education of its 
employees and officers concerning Article III's requirements and 
the agency's procedures adopted pursuant to the Article. Id. at 
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36 (Section 3-115). The last section of Article III calls for 
an annual report describing the personal records maintained by 
each agency. The report shall also be available for public 
inspection. Id. at 37 (Section 3-116). 

If the agency, however, is exempted under Article V of 
this Code, Appendix Eat 40-41, such an exemption would include 
instructions and guidelines referred to above. The exemption 
provision, Id. at 40-41 (Section 5-101), intends to relieve 
smaller agencies with limited resources from the obligations of 
the Code when the public benefits from full compliance is 
minimal and outweighed by the benefit to the agency resulting 
from the exemption. Id. at 36 (comment). 

Article IV is an optional provision that creates an 
Office of Information Practices. While not necessary to the 
effectiveness of the Code, the office can function as a 
centralized record agency that: (1) monitors general agency 
compliance; (2) advises agencies about compliance 
responsibility; and (3) informs the public of its rights under 
the Code and how to exercise those rights. Id. at 38-40. While 
the oversight responsibilities for Article ~and Article III 
are separately enumerated, the comment suggests that the 
division of the oversight function between two agencies is the 
least workable format to monitor compliance. Separation of this 
function would tend to institutionalize rather than resolve the 
tension between freedom of information and privacy·. A singular 
office with responsibilities for both 
of this inherent tension and the need 

areas 
for a 

is preferred because 
sound resolution of 

the interests. Id. at 40. 

Practically speaking, separation of the oversight 
responsibilities will lead to differing applications of 
discretionary choices between disclosure and nondisclosure, 
analagous to separate scales that lack a uniform standard of 
measurement. A singular agency, on the other hand, should have 
a consistent application of the balance between disclosure and 
nondisclosure that would provide predictability between the 
articles. The comment even goes so far as to state that 
judicial enforcement of Articles II and III is preferred to two 
separate oversight offices. 

Uniform Criminal-History Records Act 

The Uniform Criminal-History Records Act ("Criminal 
Act") creates a central databank of criminal-history records in 
the state, and governs the dissemination of those records from 
this databank to law enforcement agencies, the courts, and the 
general public. The criminal act also selects what are 
•reportable events• that create the criminal-history record, a 
substantive issue beyond the scope of this report. Hawaii 
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already has an established criminal justice data center and 
numerous specific statutes directing the disclosure or 
confidentiality of criminal records. The reader is thus invited 
to compare current Hawaii law, especially HRS Chapter 846, with 
the full text of the Uniform Act in the appendix to determine 
whether adoption is necessary under the circumstances. 
Appendix E. 

Uniform Health-Care Information Act 

The Uniform Health-Care Information Act ("Health Act"), 
like the Criminal Act, attempts to centralize the law on 
dissemination of all health records. By analogy to the Code 
discussed previously, the "health care provider" assumes the 
role of the "agency" under the Code in providing access to 
patient records, permitting corrections, amendments, or 
disagreements to those records, and sanctions for unauthorized 
disclosure. The major difficulty with the detailed discussion 
of the Act here, however, is the definition of "health care 
provider" which includes all licensed, certified, or otherwise 
legally authorized health professionals. The Act thus directs 
rules for records of the private practitioner, regardless of his 
receipt of any public moneys, as well as the publicly employed 
practitioner. Any discussion of the merits of legislation 
controlling private recor~ practices is clearly beyond the scope 
of this report and is left to the reader for his own perusal. 
Id. 

General Discussion 

In evaluating the Code, there are essentially two 
issues which must be addressed: what are the merits of the Code 
as a comprehensive records law; and, what are its advantages or 
disadvantages over the other alternatives (current Hawaii law or 
the FOIA/Privacy Acts?). 

A very positive feature of the Code is the 
consolidation of two fundamental public interests, open 
government and individual privacy, within the same law and 
operating on the same issue: the disclosure of government 
records, or records held by the government. Problems over how 
to construe two different substantive laws (public records and 
privacy) enacted at different times with different intents do 
not aff~ct the Code. Such problems clearly exist with the 
present Hawaii law involving HRS Section 92-50 and HRS Chapter 
92E. This problem is less prevalent with the federal FOIA and 
the Privacy Act. 

The Code's method of resolving or otherwise reducing 
the tension between open government and privacy is unique among 
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the laws. First, two lists are created, one designating records 
available for public inspection, and a second list of 
confidential records. All other records that do not fit within 
either category then fall into a balancing test to determine 
whether the public interest in disclosure outweighs the 
individual interest in privacy. And even where a personal 
record is involved, if the release does not involve a nclearly 
unwarranted invasion of privacy,n such information can be 
released. Furthermore, any existing statutes addressing the 
confidentiality of records would remain intact, as would any 
specific disclosure statutes. Finally, this balancing process 
provides a strong argument that where the public interest 
requires disclosure, the ncompelling state interestn test in the 
Hawaii Constitution has been met. 

·The existing choices, as a combination of the two lists 
in the Code and existing specific statutes, may in fact comprise . 
a very large percentage of government records. In this manner, 
the Code eliminates much of the uncertainty that may exist under 
the present law. A clearer law should pranote less litigation. 
The legislature then becomes the forum for interested parties to 
lobby for access or privacy of a particular record (and its 
inclusion on a list), rather than the courts. 

Agency compliance with the Code, while more demanding 
than the existing Hawaii law, appears far less onerous than with 
federal law. Similar to FOIA, the Code requires disclosure .of 
the n1aw of the agency.n Unlike FOIA, however, the agency need 
not describe all known records available within the agency. The 
Code also provides a balancing test with a number of examples of 
records or information which fall on each side of the line. 
examples should enable the agency to quickly resolve most 
requests for most records or information. 

The 

Judicial review under the Code is similar to FOIA. The 
key, however, appears as the discretion permitted the courts: 
the more specific the law concerning public versus private 
records, the more predictable the judicial outcome. Again the 
lists favor the Code and limits the type of issues likely to be 
presented to a court. In contrast, the Hawaii law leaves 
greater room for a court's interpretation because of the two 
statute format and the lack of specificity in the laws governing 
record disclosure and confidentiality. 

Another advantage of the Code is the five part 
definition of a nrecord.n The definitions recognize not only 
the public versus personal distinction, but also differences in 
the ultimate use of the record. The term •research record• 
under the Code would appear to reduce the disputes over access 
and distribution of such information. Both the public interest 
in legitimate research and the private interest in limited 
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disclosure are served. Existing Hawaii law, outside of some 
specfic record statutes, make no provisions for such records. 

Despite the above advantages, no state has adopted the 
Code. This may be due more to local politics and the existing 
laws in other states than to the merits of the Code provisions. 
This is, for example, likely to be the case in a state without 
HRS Chapter 92E, and without a constitutional right of privacy. 
In such a state, the Code with its recognition of privacy 
interests might seem a step towards restrictive rather than 
open, laws. If the option in Hawaii was to simply repeal the 
constitutional provision on privacy added in 1978 as well as HRS 
Chapter 92E, some might prefer that to any of the options 
presented in this report. 

Along these lines, it should be noted that the American 
Bar Association (ABA) has not endorsed the Code. When it was 
first proposed to the ABA in 1981, the American Newspaper 
Publishers Association (ANPA) and the Reporters Committee for 
Freedom of the Press spearheaded opposition to its adoption 
based on their concern about the privacy provisions. 
Consideration of the Code by the ABA was therefore postponed and 
it has never been voted on. Ironically for Hawaii, the part of 
the Code which ANPA and the Reporters Committee opposed is the 
one part of the Code that Hawaii has essentially adopted through 
HRS Chapter 92E. Whether the attitude of the press will be 
different in Hawaii's circumstances remains to be seen. 

One further weaknesss of the Code is the failure to 
provide protection from lawsuit for the disclosing agency, 
officer, or employee. Some form of limitation of liability from 
damages caused by a disclosure in good faith compliance with the 
Code is an issue which must be considered. Without such 
protection, the agencies can be expected to resolve access 
questions in favor of privacy in order to avoid any possibility 
of lawsuits. Obviously, this result defeats the purpose of the 
Code. 
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CHAPTER 5 

PRIVACY IN HAWAII 

by Allison Lynde, Esq. 

(This chapter was written by Allison Lynde, Esq., for 
use by the committee in creating a full record of the background 
of the current public records and privacy laws. It is excerpted 
from Mr. Lynde's forthcoming article entitled, "Hawaii's 1978 
constitutional convention: 10 Years After.• Mr. Lynde is a 
member of the Hawaii Bar and a former Assistant Professor of Law 
at the Williams. Richardson School of Law. He now presently 
teaches at Hawaii Pacific College.} 

I. Description and Convention History of Right to Privacy 

The 1978 Hawaii Constitutional convention 
(•convention•) amended Article I (Bill of Rights} of the State 
constitution to create a new Section 6 which reads as follows: 

The right of the people to privacy is recognized 
and shall not be infringed without the showing of 
a compelling state interest. The legislature 
shall take affirmative steps to implement this 
right. 

The then-existing section 5 dealing with the right to 
privacy was retained and renumbered as Section 7, which reads as 
follows: 

The right of the people to be secure in their 
persons, houses, papers and effects against 
unreasonable searches, seizures, and invasions of 
privacy shall not be violated; and no warrants 
shall issue but upon probable cause, supported by 
oath or affirmation, and particularly describing 
the place to be searched and the persons or 
things to be seized or the communications sou~ht 
to be intercepted. 

In 1968, section 5 had been amended to include the 
prohibition against "invasions of privacy• but in general 
remained patterned after the federal 4th Amendment. The right 
to privacy was discussed at the 1968 convention primarily in the 
context of electronic surveillance and wiretapping in criminal 
cases. standing committee Report c•scR•) 55, however, seemed to 

43 




I 
---. 

take a broader view: •the proposed amendment is intended to 
include protection against indiscriminate wiretapping as well as 
governmental inquiry into and regulation of those areas of a 
person's life which are defined as necessary to insure man's 
individuality and human dignity.• Proceedings of the 
Constitutional Convention of Hawaii of 1968, Vol. 1 at 234. 

The 1978 convention, however, recognized •there has 
been confusion about the extent and scope of the right,• citing 
State v. Roy, 54 Haw. 513, 517, 510 P.2d 1006 (1973), which 
implied the right did not encompass the concept of a right to 
personal autonomy and was limited to •governmental use of 
electronic surveillance techniques.• Proceedings of the 
constitutional Convention of Hawaii of 1978 (•Proceedings•), 
Vol. 1 at 674. In order to •alleviate any possible confusion 
over the source of the right and the existence of it,• the 1978 
convention amended the constitution to include •a separate and 
distinct section on the right to privacy.• Proceedings, Vol. 1 
at 1024. 

SCR 69 (Committee on Bill of Rights, suffrage and 
Elections) identified three elements to the right: 

1. 	 The •common law right of privacy or tort 
privacy.• This includes the right to tell the 
world to •mind your own business.• Examples given 
include •invasion of ••• private affairs, public 
disclosure of embarrassing facts, and publicity 
placing the individual in a false light.• 
Proceedings, Vol. 1 at 674. 

2. 	 The •ability of a person to control the privacy of 
information about himself.• While there is often 
•a legitimate need for government or private 
parties to gather data about individuals• there is 
the danger of abuse in the use and/or 
dissemination of such data. Accordingly •the 
right to privacy should insure that at the least 
an individual shall have the right to inspect 
records to correct misinformation about himself.• 
Id. 

3. 	 The •right to personal autonomy.• Characterizing 
this· as •perhaps the most important aspect of 
privacy,• the committee stated that this is the 
right to •control certain highly personal and 
intimate affairs of (the individual's] own life.• 
The committee noted that •[w]hether an 
individual's desire to engage in a particular 
activity is protected by this aspect of the right 
to privacy ••• will remain a matter for the 
courts.• Examples given include •certain marital, 
sexual and reproductive matters •••• • Id. 
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The proposed amendment was subjected to vigorous debate 
in the committee of the whole and later at second reading. The 
convention overwhelmingly rejected attempts to expand it to 
cover reporters' sources, to add language granting public right 
·of access to public records, and to strike the section in its 
entirety. Although the •reporter's sources• proposal was 
narrowly defeated 32-40 in the committee of the whole, a similar 
change was resurrected and failed at second reading without a 
rollcall. A motion at second reading to strike the section in 
its entirety was defeated 30-60-12. Other proposed changes 
failed without a rollcall. Proceedings, Vol. 2 at 623, 628, 
649; and Vol. 1 at 357 and 366. various delegates voiced 
concerns that the amendment would hamper investigative news 
reporting and criminal law enforcement or hamper access to 
public records. Proceedings, Vol. 2 at 608-649; Vol. 1 at 
355-366. In debate on the reporter sources proposal, committee 
chair Weatherwax noted it was the consensus of the committee 
that this should be a statutory privilege. Id. Vol. 2 at 616. 
On the public access proposal, Weatherwax stated his opinion 
that questions regarding public access and privacy be left to 
the courts. Id. at 624. 

committee of the Whole Report c•cwR·) 15 noted that the 
addition of section 6 would give the constitution two provisions 
related to privacy. It clarified the intent of the convention 
as to the difference in applicability of the two sections. 
Renumbered Section 7 was to be construed in the light of the 
language in Katz v. United States, 389 U.S. 347 (1967), 
regarding reasonable expectation of privacy. Privacy as used in 
this sense is not a fundamental right but a test of whether the 
prohibition against unreasonable searches and seizures applies. 
Proceedings, Vol. I at 1024. Section 6, on the other hand, was 
adopted to: 

insure that privacy is treated as a fundamentql 
right for purposes of constitutional analysis. 
Privacy as used in this sense concerns the 
possible abuses in the use of highly personal and 
intimate information in the hands of government 
or private parties but is not intended to deter 
the government from the legitimate compilation 
and dissemination of data. More importantly, 
this privacy concept encompasses the notion that 
in certain highly personal and intimate matters, 
the individual should be afforded freedom of 
choice absent a compelling state interest. This 
right is similar to the privacy right discussed 
in cases such as Griswold v. Connecticut 381 u.s. 
479 (1965), Eisenstadt v. Baird, 405 U.S. 438 
(1972), Roe v. Wade, 410 U.S. 113 (1973), etc. 

Id. 
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The convention adopted Section 6, along with the rest 

of the revisions to Article I, by a vote of 84-9 with 9 
excused. Proceedings, Vol. 1 at 462. Both daily newspapers and 
the Hawaii Prosecuting Attorneys Association urged the 
electorate to reject the amendment. Advertiser 11/6/78 at Al6. 
(·TI,is proposal could take that [right] to a point where it 
would interfere with other rights and needs in our society ••• 
[it might] excessively hinder police in criminal investigations 
and serve as a 'right to secrecy' in situations where public 
disclosure is now normal and beneficial.•) See also, 
Star-Bulletin 11/3/78 at Al8. The amendment, however, was duly 
ratified by the electorate on November 7, 1978 by a vote of 
131,241 to 120,982, the third lowest margin of passage of the 34 
proposed amendments. Advertiser 11/8/78 at Al. 

II. Implementation 

section 6 expressly mandates the state Legislature to 
implement the right to privacy: ·The legislature shall take 
affirmative steps to implement this right.• SCR 69 cited with 
approval the Federal Privacy Act of 1974 and indicated the 
convention's intent was to protect against actions by both 
government and private parties. Proceedings, Vol. 1 at 675. 

Noting its intent to implement •in part• Section 6, the 
Legislature passed Act 226 in 1980. The Act creates Chapter 92E 
of the Hawaii Revised Statutes (•HRS•), entitled •Fair 
Information Practice.• In general, the statute prohibits any 
executive agency from public disclosure of a •personal record• 
with very limited categorical exceptions. HRS Section 92E-4 
allows disclosure in only four circumstances: to an agent; of 
information gathered for the purpose of creating public records; 
pursuant to statute; and pursuant to compelling circumstances 
affecting health or safety. 

•personal record• is very broadly defined to include 
•any item, collection, or grouping of information about an 
individual that is maintained by an agency.• Id. Section 
92E-l. An individual has rights of access to his own records 
and correction of any inaccuracies in them with certain 
exceptions. Id. Sections 92E-2, -3, -6, -7, -8, -9. 
Inter-agency transfer of personal records is prohibited with 
exceptions. Id. Sections 92E-2,-3,-S. Civil remedies are 
available to force compliance and to obtain damages for knowing 
or intentional violations of the statute; attorney fees may be 
available against the agency in any case in which the 
complainant substantially prevails or against the complainant if 
the charges are frivolous. Id. Section 92E-ll. 
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I 
As interpreted by executive agencies, Chapter 92E has 

been applied to prohibit the release of the following kinds of 
records: exact salaries of government officials: which police 
officers were recommended for disciplinary actions: who owns 
particular motor vehicles so owners could be notified of car 
defects: who obtained state-backed Hula Mae mortgages: the names 
of applicants for government jobs: state inspection records 
concerning pre-schools in the wake of an alleged abduction and 
rape: Department of Human Services internal reports on a prison 
shakedown; milk inspection records; ambulance run records 
requested by Hawaii Kai residents to determine if their services 
were adequate: Department of Commerce and Consumer Affairs 
settlement agreement regarding a disciplinary action involving a 
contracting company sought by the painting trade industry 
association as part of its monitoring of its recovery fund; and 
the resume' of a city department head in the face of criticism 
that he was unqualified for the position. Star-Bulletin 3/28/84 
at Al: Id. 3/18/85 at A3; Id. 3/5/85 at A3; Id. 2/7/87 at A3. 
The law--sas been criticized as wbeing used to protect government 
from citizensw and calls for changes to it have come from common 
cause, American Civil Liberties Union (•AcLu•), media attorneys 
and the daily newspapers. Star-Bulletin 3/28/84 at Al; Id. 
11/24/84 at Al; Advertiser 12/19/84 at H2. ACLU did, however, 
praise the use of the law to deny Selective Service access to 
the names of drivers in order to track down non-registrants. 
Star-Bulletin 3/28/84 at Al. 

To date, Chapter 92E stands as the only significant 
piece of legislation implementing Section 6 and it has not been 
modified in substance since its passage. The Legislature has 
enacted a handful of other measures treating certain 
governmental records as confidential. See,~, Act 170, SLH 
1981 (general excise tax returns), codified as HRS Section 
237-34; Act 241, SLH 1982 (reports concerning elderly abuse or 
neglect), codified as HRS Section 349C-8; Act 161, SLH 1986 
(reports identifying persons with sexually transmitted 
diseases), codified as HRS Chapter 325. 

III. Judicial Interpretation 

A. Federal right to privacy. 

The leading modern case establishing a constitutional 
right to privacy is Griswold v. Connecticut, 381 U.S. 479 
(1965), in which the supreme court held invalid a state law 
prohibiting the use of contraceptive devices, as applied to 
waiders and abettorsw who operated a birth control clinic. The 
court stated that •specific guarantees in the Bill of Rights 
have penumbras, formed by emanations from those guarantees that 
help give them life and substance •••• various guarantees create 
zones of privacy.• Id. at 484. The Court cited the First, 
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Third, Fourth, Fifth, and Ninth Amendments as examples of these 
zones of privacy. The court found that the subject law had a 
destructive impact on the marriage relationship which lay 
•within the zone of privacy created by several fundamental 
constitutional guarantees •••• would we allow the police to 
search the sacred precincts of marital bedrooms for telltale 
signs of the use of contraceptives? The very idea is repulsive 
to the notions of privacy surrounding the marriage 
relationship.• Id. at 485-86. 

Eisenstadt v. Baird, 405 U.S. 438 (1972), invoked the 
equal protection rational classification standard to overturn 
appellee's conviction for distributing contraceptives at a 
public meeting. The state law prohibited the giving of 
contraceptive devices or information to unmarried persons while 
permitting a doctor to prescribe such devices for married 
persons. The court r~cognized that the right of privacy existed 
apart from marriage, explaining: •If the right of privacy means 
anything, it is the right of the individual, married or single, 
to be free from unwarranted governmental intrusions into matters 
so fundamentally affecting a person as the decision whether to 
bear or beget a child.• Id. at 453. 

Roe v. Wade, 410 U.S. 113 (1973) struck down as 
violative of the due process clause a state criminal abortion 
law which prohibited procuring or attempting an abortion except 
for the purpose of saving the mother's life. The court observed 
that its earlier decisions made •it clear that only personal 
rights that can be deemed 'fundamental' or 'implicit in the 
concept of ordered liberty,' Palko v. Connecticut, 302 U.S. 319, 
325 (1937), are included in this guarantee of personal 
privacy.• Roe at 152. These cases indicated the right has some 
extension to"'"activities relating to marriage, procreation, 
contraception, family relationships, and child rearing and 
education. Id. at 152-53. The court found the source of the 
right to be founded in the Fourteenth Amendment's concept of 
personal liberty and that such right •is broad enough to 
encompass a woman's decision whether or not to terminate her 
pregnancy •.• but that this right is not unqualified and must be 
considered against important state interests in regulation 
•••• • Id. at 152-53. Where "fundamental" rights are concerned, 
as hers~egulation limiting these rights may be justified only 
by a •compelling state interest.• Id. at 155. Since the law 
excepted from criminality only a li~esaving procedure on behalf 
of the mother, without regard to pregnancy stage and without 
recognition of the other interests involved, it violated the due 
process clause of the Fourteenth Amendment. Id. 164. 

Brest and Levinson observe that, •since Griswold, a 
wide variety of laws impinging on personal autonomy or privacy 
have been challenged under the due process clause ••. For the 
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most part, the supreme court has not been hospitable to these 
claims." Brest & Levinson, Processes of Constitutional 
Decisionmaking, cases & Materials, second ed., 1983 at 683. 
The right to privacy cases have been criticized for, among other 
things, the absence of a textual or historical basis and the 
allegedly arbitrary definition accorded "liberty." J. Ely, 
Democracy and Distrust: A Theory of Judicial Review (1980) at 
38-41: R. Bork, Neutral Principles and Some First Amendment 
Problems, 47 Ind.L.J. 1, 7 (1971.) 

B. Hawaii's right to privacy. 

There are two leading cases interpreting Section 6. ]j 

In State v. Mueller, 66 Haw. 616, 671 P.2d 1351 (1983), 
the Hawaii Supreme court held that in construing the right to 
privacy in the personal autonomy sense under Section 6, "a 
freedom that is protected thereunder must still be one 'ranked 
as fundamental' in the concept of liberty that underlies our 
society." Id. at 630. Thus, the court held the state 
constitutional right, in the words of CWR 15, "is similar to the 
[federal] privacy right discussed in cases such as Griswold v. 
Connecticut, Eisenstadt v. Baird, Roe v. Wade, etc." Id. at 625. 

In Mueller, the defendant was charged under the penal 
code, HRS Section 712-1200, for prostitution. She moved to 
dismiss the charge, asserting her constitutional right to 
privacy regarding sex for hire conducted in the privacy of her 
own home. First, the court analyzed whether the activity was 
protected under the federal right of privacy. The court 
reviewed the cited federal cases on the right to privacy and 
concluded that sex for hire at home is not basic to ordered 
liberty. "Our review of Supreme court case law in the relevant 
area leaves us with a distinct impression to the contrary, for 
we perceive no inclination on the part of the court to exalt 
sexual freedom per se or to promote an anomic society." Id. at 
628. The court went on to find a rational basis for the~­
prostitution law in the "need for public order." Id. at 628-29. 

1/ On December 3, 1987, the Hawaii Supreme court issued its 
- latest opinion interpreting Section 6 of Article I of the 

Hawaii Constitution, and HRS Chapter 92E. Painting Industry 
of Hawaii Market Recovery Fund v. Alm, 69 Haw. Adv. Sh. No. 
12094, P.2d (1987). For a discussion of this case, please 
refer to Chapter 2 of this Volume at 7. 
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Significantly, the court declined to interpret the 
Hawaii constitution as affording a broader right of privacy than 
that of the federal constitution. In a brief discussion on this 
point, the court relied heavily on the reference in CWR 15 to 
the Griswold, Eisenstadt, and Roe cases. Thus, no purpose to 
•1end talismanic effect• to phrases contained in the convention 
reports such as the right to •be left alone,• "intimate 
decision,• •personal autonomy,• or •personhood• was inferred 
from the State provision •any more than it can from the federal 
decisions.• Id. at 630. The case therefore stands for an 
interpretatiori""<5'f the Hawaii right of privacy as coextensive 
with the federal right. 

The second leading Hawaii case is Nakano v. Matayoshi, 
68 Haw. 142, 706 P.2d 816 (1985), where it was he l d that the 
people of Hawaii have a legitimate expectation of privacy under 
section 6 where their personal financial affairs are concerned. 

Nakano sued individually and as representative of a 
class of Hawaii county employees required to make certain 
financial disclosures to the county Board of Ethics by Hawaii 
county Code Section 2-91.1. That code section implemented 
Article XIV of the Hawaii constitution which directs that •each 
political subdivision [to] adopt a code of ethics which shall 
apply to appointed and elected officers and employees• and 
include provisions for disclosure of personal finances. Id. at 
144-45. Plaintiff alleged the code's provisions violated-;-among 
other things, his Section 6 right to privacy. 

Citing CWR 15, the Hawaii Supreme court recognized the 
convention's intent to use privacy in an •informational• and a 
•personal autonomy• sense. Id. at 149. The court quoted from 
Whalen v. Roe, 429 U.S. 589,~8-600 (1977) as follows: •one is 
the individual interest in avoiding disclosure of personal 
matters, and another is the interest in independence in making 
certain kinds of important decisions.• The court noted that it 
had dealt with privacy in the •personal autonomy• sense in 
Mueller, supra. The •informational• sense was the issue in the 
present case, and with respect to privacy in that sense, •we can 
only conclude from the committee reports cited earlier that the 
people of Hawaii have a legitimate expectation of privacy where 
their financial affairs are concerned.• Id. However, the 
privacy interest of the county employees here was not •protected 
to the same extent as that of other citizens• for the simple 
reason that Article XIV clearly qualified that right. Id. at 
149-50. 

Because the plaintiffs here were indivinuals whose 
constitutional right of privacy was qualified by another 
constitutional provision, there was no occasion for the court to 
analyze in depth the nature and scope of the privacy right in 
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• the •informational• sense. Nakano, however, is significant in 
providing recognition of privacy in the two senses described 
with the potential for differing standards of judicial deference 
for these interests in future cases. Further, Nakano clearly 
recognized a general right of privacy for personal financial 
affairs. 

c. Other cases. 

In State v. Lester, 64 Haw. 659, 649 P.2d 346 (1982), 
the Supreme court intimated that Section 6 was not applicable in 
criminal cases. But see, State v. Bayaoa, 66 Haw. 21, 656 P.2d 
1330 (1983) (court assumes for argument that Section 6 applies 
to prisoners). In State v. Ortiz, 4 Haw. App. 143, 150 n. 8, 
662 P.2d 517 (1983), the Intermediate court of Appeals flatly 
stated that Section 6 has no effect in search and seizure 
cases. This conclusion appears correct in light of the clear 
language of the convention committee reports. 

The only federal case to touch upon Section 6 is Jech 
v. Burch, 466 F.Supp. 714 (D. Haw. 1979), where the court held 
that parents have a right, protected by the 14th Amendment right 
of privacy, to give their child any name they wish. Stating 
that the federal test is rational relationship, the court noted 
section 6, implying sub silentio that the state test might be 
different. (This is apparently due to the •compelling state 
interest• language in Section 6, Id. at 720 n. 14.) Finding no 
rational relationship of the state"""Iaw requiring children to 
bear their father's name to any conceivable legislative purpose, 
the court struck down the offending statute. Id. at 721. 

IV. Comment 

The convention history of Section 6 indicates that the 
convention intended the right of privacy to be implemented in at 
least three senses: (a) the •common law of privacy or tort 
privacy;• (b) in the •informational• sense; and (c) in the 
•personal autonomy• sense. Each of these is discussed below. 

A. •common law of privacy or . tort privacy.• 

The examples given of this aspect of privacy in SCR 69 
include (1) invasion of private affairs, (2) public disclosure 
of embarrassing facts, and (3) publicity placing the individual 
in a false light. Although not identified in the report as 
such, these categories correspond to those set forth by Prosser 
as the different interests protected by the tort law of 
privacy. See generally, w. Prosser, Law of Torts, fourth ed., 
1971, chapter 20. The first aspect is what Prosser calls 
"intrusion,• where relief is available for any intrusion upon 
the plaintiff a •physical solitude or seclusion,• including such 
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conduct as an improper search of his shopping bag in a storJ , 
eavesdropping by ear or electronic means, or peering into his 
windows. Id. at 807-08. 

The second ·aspect is what Prosser calls "public 
disclosure of private facts" where an action may lie even though 
there may be no defamation. This conduct would include public 
disclosure of a debt owed, identity of a reformed prostitute, or 
medical pictures of intimate anatomy. Id. at 809-10. 

The third aspect covers what Prosser calls "false light 
in the public eye." Here, examples include publishing the face 
of an honest taxi driver next to a story on dishonest taxi 
drivers in the city or inclusion of the plaintiff's photograph 
and name in a "rogue's gallery" of convicted criminals when he 
is not one. Id. 812-13. None of these aspects has been 
judicially recognized in Hawaii as yet. However, •violation of 
privacy• akin to the tort of "intrusion• is a misdemeanor under 
Penal code (HRS} section 711-1111. 

Prosser identifies a fourth tort privacy interest, 
which he calls "appropriation.• This is conduct appropriating 
for the defendant's benefit the plaintiff's name or likeness to 
advertise a product, for example, without his consent. This 
tort was recognized for the first time in Hawaii in Fergerstrom 
v. Hawaiian ocean View Estates, 50 Haw. 374, 441 P.2d 141 
(1968}. Significantly, this tort interest is not mentioned in 
the standing committee report. This leads to the conclusion 
that the convention committee knew quite well what the tort 
interests in privacy were and that the tort of appropriation was 
the only such interest recognized in Hawaii. 

A fair conclusion, then, as to the convention's intent 
on the tort right of privacy is that the three interests 
identified in SCR 69 should be judicially recognized as aspects 
of the constitutional right to privacy when the proper cases and 
controversies come before the state courts. This conclusion is 
buttressed by the clear language of the standing committee and 
committee of the whole reports that the privacy right was to be 
enforced as against private parties as well as government. It 
is unlikely, however, that the intent was to exalt these rights 
above other ordinary tort interests. But contrast this to New 
York Times v. Sullivan, 376 U.S. 254 (1964} which greatly 
extended the common law privilege of "fair comment• in 
defamation actions to confer a constitutional privilege based on 
the First Amendment which extended to false statements of fact 
made without malice. See, Prosser, supra, at 819-20. If this 
had been the intent, i~s likely the reports and convention 
debate would have reflected this with specificity. Indeed, 
there was no debate on the tort aspects of privacy and no 
mention of them in the committee of the Whole Report. 
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It is important to note that State v. Kahlbaun, 64 Haw. 
197, 638 P.2d 309 (1981) held that, in construing the state 
constitution, wthe debates, proceedings and committee reports do 
not have binding force on this court and its [sic] persuasive 
value depends upon the circumstances of each case.ff Thus, it 
remains unclear to what extent the courts may feel bound to 
recognize the tort interests of privacy set forth in the 
standing committee report or to identify them as aspects of the 
constitutional right. 

B. Privacy in the •informational sense.• 

This aspect of privacy is the most appropriate for 
legislative action. SCR 69 identified this aspect as the 
ffability of a person to control the privacy of information about 
himself.ff It stated that, wat the least, an individual shall 
have the right to inspect records to correct misinformation 
about himself.ff Proceedings, Vol. 1, at 674. The report 
acknowledged that there are legitimate needs for wgovernment or 
private parties to gather data about individualsw qnd that, as 
far as governmental interests were concerned, these interests 
would be deemed wcompellingw in certain instances. Examples 
given included law enforcement and protecting the lives of 
citizens, and the committee explicitly did ftnot envision closing . 
off access to court records or public records already subject to 
'sunshine' laws but feels that this amendment would be useful in 
prohibiting abuse, misuse or unwarranted revelations of highly 
personal information.ft Id. at 675. 

CWR 15 was written after substantial debate by the 
convention on the scope of the right with respect to public 
records, sunshine laws, and reporter sources. It is therefore 
probably entitled to more weight as a definitive reflection of 
the convention's intent. It stated that ft[p]rivacy as used in 
this sense concerns the possible abuses in the use of highly 
personal and intimate information in the hands of government or 
private parties but is not intended to deter the government from 
the legitimate compilation and dissemination of data.ft Id. at 
1024. 

Thus it seems quite clear that the intent of the 
convention was to prohibit abuses of only whighly personal and 
intimate information,w whether that information be in the hands 
of government or private parties and further that there was no 
intent to disturb existing laws on public access to records. 

In this context, Chapter 92E seems deficient in several 
respects. First, the definition of personal records seems 
overly broad and not limited to only fthighly personal and 
intimate information.ft Second, the use of limited categorical 
exceptions to non-disclosure seems inconsistent with the intent 
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not to disturb existing public access laws and a desire to 
pinpoint only •abuse, misuse or unwarranted revelations." 
Third, the statute subjects only governmental agencies to 
confidentiality requirements when the convention clearly 
intended to also cover private dissemination. Fourth, agency 
interpretations of the law seem inappropriate where they result 
in prohibiting disclosure where public health and safety or 
other legitimate public interests may outweigh the individual 
right to privacy (examples include the automobile recall cases, 
preschool records following alleged crimes, and the like). 

The Legislature recognized when it passed Act 226 
(codified as Chapter 92E), that the National Conference on 
Uniform State Laws was in the process of finalizing the Uniform 
Information Practices Code ("Code"). The Code could serve as a 
useful starting point for revision of Chapter 92E. It sets 
forth more precise definitions of personal records. Code 
Section 1-105. It states a policy of liberal access to 
governmental records and limits non-disclosure of personal 
records to certain discrete exemptions. Id. Sections 2-102, 
3-101. It ere~ts a general balancing test with a presumption in 
favor of release, but with a case-by-case application of the 
"clearly unwarranted invasion of personal privacy" standard. 
Id. Section 3-101(10). It establishes an Office of Information 
Practices to monitor compliance, advise agencies on 
responsibilities, and inform the public of its rights. Id. 
Section 4-101. The uniform law could also include recor~ 
maintained by the private sector such as insurance, banking and 
credit institutions. See, Prefatory Note to Code. Some aspects 
of the uniform law wer'e"Tncorporated into S.B. 613 which passed 
the Senate but was not reported out of committee in the House. 
Senate Journal, Regular Session 1985, at 1150-51. Another 
comparative provision, specifically mentioned in SCR 69, is the 
Federal Privacy Act of 1974, now codified as 5 u.s.c. 552a, 
which applies to records maintained by the federal government. 

Finally, there should be a review of all statutes which 
affect the confidentiality of records with the purpose of 
promoting uniformity and adherence to the constitutional 
standard. A review of ·the sections listed under "confidential 
information" in the index to the Hawaii Revised Statutes reveals 
over 30 separate provisions. Of course, the Legislature is free 
to impose a more restrictive confidentiality standard than 
called for by the constitution (for example by covering reports 
which may not simply be limited to highly personal and intimate 
affairs). But in so doing, it should consider the competing 
right of public access. 
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c. Privacy in the •personal autonoay• sense. 

There are both judicial and statutory implications to 
privacy in the "personal autonomy" sense. 

1. Judicial implications. 

SCR 69 stated that •whether an individual's desire to 
engage in a particular activity is protected by this aspect of 
the right to privacy, (the right to personal autonomy) will 
remain a matter for the courts.• Proceedings, Vol. 1 at 675. 
CWR 15 referred to the Griswold, Eisenstadt and Roe cases as 
guidance for interpretation. The Hawaii supreme court opinions, 
particularly in Mueller and Nakano, implicitly find the state 
right coextensive with the federal right. The court, however, 
may not wish to tie itself permanently to the federal right to 
privacy, which has been severely criticized as a kind of return 
to substantive due process and may be modified with changing 
balances on the U.S. Supreme court. See, Brest and Levinson, 
supra. In any case, it seems clear that the convention did not 
intend there to be any lockstep approach to defining the state 
right, and referred to the federal precedents as examples only. 

2. Statutory implications. 

The Hawaii Supreme court's requirement that only 
"fundamental• rights are protected by the state right to privacy 
may insure the continued validity of several Penal Code 
provisions: for example, marijuana possession, HRS section 
712-1249. (The court upheld the criminalization of marijuana 
possession prior to ratification of Section 6 in State v. 
Kantner, 53 Haw. 327 (1972), (but see Levinson, J. dissenting on 
the grounds of the right to privacy) and State v. Baker, 56 Haw. 
271 (1975), followed in State v. Bachman, 61 Haw. 71 (1979)); 
prostitution, HRS Section 712-1200 (State v. Mueller, supra); 
and nudity in public places, HRS Section 712-1214. Of course, 
this does not mean the Legislature could not find a statutory 
right to privacy covering these kinds of conduct. The Penal 
Code does not prohibit consensual, atypical sexual activity. 
see, HRS Vol. XII (Chapter 707) at 170. Nor does it make 
private possession of pornographic materials a criminal offense, 
following Stanley v. Georgia, 394 U.S. 557 (1969). HRS Section 
712-1214 at commentary. Private •social" gambling is not an 
offense. HRS Section 712-1231. The abortion statute seems 
consistent with Roe since it allows for termination of the 
pregnancy only o-r-a nonviable fetus. It imposes penal sanctions 
for knowing violations. HRS Section 453-16. 
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The Legislature may for policy reasons wish to review 
the Penal Code in light of section 6, and in particular the 
criminalization of marijuana possession. See, Gray v. State, 
525 P.2d 524, 527-28 (Alaska 1974.) Construing a state 
constitutional provision virtually identical to section 6, the 
court held that the amendment "clearly ••• shields the ingestion 
of food, beverages or other substances." See also, Ravin v. 
State, 537 P.2d 494, 511 (Alaska 1975)("possession of mariJuana 
by adults at home for personal use is constitutionally 
protected •••• ") But it seems clear that unless the Hawaii court 
finds any conduct forbidden by the aforesaid Penal Code 
provisions as "fundamental" or implicit in the concept of 
"ordered liberty," there will be no legal compulsions to modify 
the present provisions. 

Other possible areas of examination for the Legislature 
include a gay rights bill and creation of a statutory provision 
to protect reporters' sources. Although the latter subject was 
a major topic of debate at the convention, there is nothing to 
suggest that a state constitutional right of privacy is 
necessary to protect these sources: In a recent, and apparently 
typical case, the U.S. Magistrate refused to order a newspaper 
reporter to reveal sources of his cocaine stories, on grounds 
among others, of the First Amendment. Advertiser 2/21/85 at AS; 
Star-Bulletin 2/21/85 at Al. 
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CHAPTER 6 

CURRENT ISSUES AND PROBLEMS 

During the course of the Committee's work, literally 
hundreds of issues and problems were raised by the general 
public, by the media, and by public officials. A few issues 
arose on their own in the community during this period as well. 
This extensive record is in its entirety a plea by the community 
and its public officials to have policy in the area of records 
made clear. 

The extensive record necessitates a careful 
organization of the issues raised. There is much that needs to 
be addressed but the task is without doubt a manageable one. It 
is important, therefore, to set forth the issues in a way that 
encourages action by the Legislature. It is the committee's 
hope that once the appropriate structural framework (the current 
law, the model acts or the federal laws) is selected, this 
chapter can serve as a "menu" of those items which need to be 
incorporated into the records law(s) of the State. This will 
not, of course, be a totally comprehensive list of issues. It 
does, however, clearly represent those items about which the 
public and the agencies expressed the most concern. 

At the outset, it should be noted that access to 
records involves both general public access to records and an 
individual's access to records about that individual. One 
Committee member recommended use of the term "disclosure" when 
general public access i~ involved and "access" when individual 
access is involved. This report deals primarily with general 
public access issues and no attempt has been made to make the 
terminology standard. Nonetheless, greater precision in 
terminology should be a feature of any revision to the current 
law. 

It should also be noted that while the discussion 
presents the current handling of the records and as much 
discussion as possible of the reasons for handling records in 
different ways, there are no assumptions made as to what should 
be the final result. Every issue represents a choice to be 
made. And the choices are not simply between open or closed, 
especially if either the federal law or the uniform act is 
chosen as a model. These laws also provide for information 
which may . be open if the agency finds in that particular case 
that the public interest outweighs the privacy interest involved. 
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COMMON THREADS 

Open Government 
Personal Privacy 

Guarding the Guardians 
Process Integrity 

Before proceeding to the specific issues, it is 
important to examine certain fundamental threads which run 
throughout the material which the Committee examined. 

These threads are in essence fundamental notions about 
government, how it should function and how it should interact 
with the public. These threads are not new and will to many 
seem quite obvious. They are nonetheless quite useful and the 
treatment which any particular record receives is likely to be 
the result of how these threads interact with regard to any 
particular record. 

The first fundamental thread is that in a democracy, 
government and its processes and its records must be open. The 
often-quoted na government of the people, by the people and for 
the peoplen is a meaningless statement if the people don't know 
and can't find out what their government is doing and how their 
government is doing it. It is this fundamental commitment to 
democracy and desire for an open government which lie at the 
heart of Hawaii's public meetings and public records laws. 

The second fundamental thread is that there are facets 
of our lives which should be private. In essence, this is part 
of that element of democracy which provides limits on 
government's intrusion into lives, whether done by government 
for its own purposes or for the purposes of others using 
governmental power and resources. This concept of personal 
privacy has been found by the U.S. Supreme court to exist in the 
U.S. Constitution. It was also made explicit through the 1978 
amendments to the Hawaii State Constitution. The contours and 
limits of this zone of privacy are of course the more difficult 
issue, but it is the notion of privacy which underlies the 
widespread view that medical records or the names of rape 
victims should not be made public. 

The third thread is somewhat related to the first but 
has in recent years become important enough to stand on its 
own. As was stated often during the course of this work, the 
fitness and quality of government and its officials cannot be 
measured if the workings of government ar~ hidden from view. 
Essentially, the notion is that while we may have created 
government as a guardian of the public good and of our 
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liberties, there must always be someone guarding the guardians. 
Structurally, it has always been felt that a combination of 
legislative oversight and judicial review would be sufficient. 
But the question of whether that is sufficient continues to 
arise. Events such as Watergate have thrust the media into this 
role to a significant degree, but it is a role by no means 
limited to the media. 

The last thread is less related to fundamental rights 
and more to the fact that governments were meant to function 
and, therefore, must be allowed to do so. There are cases in 
which the way a record is handled can either lend support to or 
alternatively undermine the particular function of government 
involved. For example, if the minutes of public meetings were 
to be kept from the public, the concept of open meetings would 
be severely undermined. or if the records of an ongoing 
criminal investigation were open to the public, the 
investigation might be compromised. Decisions about records 
must, therefore, also take into account the degree to which that 
decision affects the integrity of the process. 

Again, while there will be many, many factors to be 
discussed in the remainder of this -chapter, it is important to 
keep these four fundamental threads in mind since each record 
decision likely involves one or more of them. And it will also 
allow for greater brevity and less repetition in the discussions. 

59 



ISSUE DISCUSSION 

We now move to a discussion of the issues and problems 
which were raised during the course of the Committee's work. In 
order to make the discussion manageable, the material has been 
grouped in subjects. The groups are the following: 

The Larger Questions 
General Access Issues 
Records Infrastructure 

Statewide Fair Access Questions 
Penalty Questions 

Miscellaneous coverage Issues 

Judiciary Issues 
Legislature and Public Records 

Internal Government Processes 
Government Employees 

Public Works, Public Contracts, and Public Funds 
Rosters and Mailing Lists 

Business and Professional Regulation 
Education and Child care 

Health 
Law Enforcement 

Natural Resources and Development Controls 
Taxation 

Miscellaneous Information and Records 

Open Meetings Law 

General Miscellaneous Issues 

Under each group there will be a list of the issues or 
problems raised followed by a discussion of those issues or 
problems. Each discussion will cite, if appropriate, to the 
testimony or submission from which it was drawn. The notations 
will have the volume number of the report and the number of the 
page on which the testimony or comment appears. 

A summary of the oral testimony received at the public 
hearings is contained in the minutes of those hearings. These 
minutes constitute Appendix Hof Volume I. Because there are a 
number of appendices in that initial volume both the volume 
number and appendix .letter are referenced in the notations. For 
example, if the notation reads "Robert Alm {I{H) at 25),• the 
minutes involved would be found on page 25 of Appendix Hin 
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Volume I. All of the written comment and testimony received by 
the committee is contained in Volumes II and III of the Report, 
both volumes of which comprise Appendix J. For example, if a 
notation reads "Robert Alm (III at 15)," the testimony involved 
is found on page 15 of Volume III. 

It should also be noted that not every issue or comment 
has a citation. The members of the Committee and interested 
observers were invited to review a list of the subjects raised 
and to supplement the list as appropriate. Items or comments 
raised in this manner will thus have no citation. 

Each issue will then be discussed in terms of what the 
current law is with respect to that issue, what considerations 
ought to play a part in the decision on how to handle that 
issue, and examples of the material at issue if that would aid 
in the discussion. 
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The Larger Questions 

Accurate, Relevant, Timely, and Complete Records 
Limitations on Record-Keeping 

Missing Records 
Data Banks and computer Matching 

Retroactivity of Amendments 

The material received by the Committee focused largely 
on disputes over specific records or specific procedures. These 
will be discussed in the succeeding sections. The Committee 
also, however, heard testimony on certain larger questions which 
impact records and records laws across the board. 

As the committee was reminded on a number of occasions, 
the quality of the records is just as important as the 
accessibility of records. The reason is simple: unless the 
record itself is well-maintained, access is not meaningful. One 
clear way to assist in ensuring that records are handled 
properly is to adopt a standard calling for accurate, relevant, 
timely, and complete records. This standard is contained in the 
federal law and its adoption was suggested by Beverly Keever 
(II at 355; III at 338; and I(H) at 44-46). 

In reviewing the standard, it should be fairly obvious 
what is called for by "accurate" and "complete" records. Less 
obvious perhaps is the importance of "timely" records. It 
should, however, be readily apparent that unless the record is 
produced on a relatively contemporaneous basis, it is far less 

·use to the public or the agency. It is also far less likely to 
be accurate. 

The most intriguing and perhaps far-reaching portion of 
the standard, however, is the requirement that the record be 
"relevant." More than anything else, this provides some limits 
to government by imposing boundaries on the information which 
should be acquired. Specifically, the standard would not allow 
for the collection of extraneous pieces of information, even if 
that information were otherwise noteworthy or interesting. 

If the federal law were adopted, this standard would 
presumably come with it. On the other hand, it could (and 
perhaps should) be adopted in whatever structure is chosen, 
perhaps as part of a "purpose clause" or otherwise applicable to 
the entire records law and thus to all records. Having such a 
standard against which to measure the record-keeping activities 
of the State would be useful for both government and the 
public. And as noted earlier, it would ensure the presence of a 
meaningful record once access has been obtained. 
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On a related subject, the need to place some type of 
limits on record-keeping was raised by Representative Rod Tam 
(II at 7; I(H) at 53-54) and Terry Boland of Common cause (II at 
152; I(H) at 46-47). Both made the point that government 
record-keeping should be limited to what must be collected. 

While it was not directly stated on the Committee 
record, the material which was leaked during the 1986 election 
and which contained a reference to former Congressman Cecil 
Heftel is obviously the kind of record-keeping which is under 
question. This material was apparently the report of the 
debriefing of an informant on drug use and trafficking in the 
State. The report apparently contained a variety of names and 
allegations. 

In particular, the retention of "unverified" or "wrong" 
data was criticized. The suggestion was made that information 
which could not be confirmed or which was found to be inaccurate 
should be discarded. 

The counter argument is that much of this information, 
at least as to law enforcement records, is neither assumed to be 
accurate or inaccurate. It is, so the argument runs, simply 
collected as part of the intelligence-gathering efforts of law 
enforcement agencies in the fight against drug-related or other 
crimes. Seeh from this point of view, the problem that occurred 
last year was the impermissible disclosure of a record rather 
than the creation of that record. 

This is obviously a very difficult issue, and in making 
a decision on it, it should be clear that there are at least two 
options to leaving current procedures in place. 

One way to address this would be to add to an overall 
list of record-keeping requirements that "unverified 
information" must be discarded. On the surface, this is simply 
of an extension of the concept of "accurate" records which was 
discussed above and its adoption should not be controversial. 
This "simple extension" would, however, have a couple of major 
consequences which need to be addressed or at least considered. 

First, there are a substantial number of records which 
government simply accepts for filing and does not attempt to 
independently verify. These records are maintained only to 
provide notice and information to the public. An example is the 
material filed by corporations with the Department of Commerce 
and Consumer Affairs' Business Registration Division, such as 
annual exhibits. A requirement that information be "verified" 
would pose major problems. 
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Second, there is information in most investigative 
files that is not verified such as ftleadsft that were not 
productive and other material which while not accurate is 
integral to investigation as a whole. Further, a certain amount 
of criminal intelligence data must be maintained in order to 
identify patterns when they emerge or to identify an individual 
whose name keeps recurring and therefore becomes a candidate for 
more intensive investigation. Without accepting the validity of 
the accusations raised in last year's campaign, the informant's 
report arguably falls into the category of intelligence­
gathering. It should, however, be obvious that if such 
information is to be held, that consideration must be given to 
accompanying such records with strong penalties for the release 
of such information to prevent a recurrence of last year's 
incident. A discussion of penalties will, however, come later. 

Another way to address the question of limits on 
record-keeping is by the adoption of the standard discussed 
earlier -- Raccurate, relevant, timely, and completeft records. 
While it will still allow for the retention of unverified 
information, that information should only be that which is 
relevant to the agency's functions. What will be prevented is 
the accumulation of material that is ·irrelevant to that agency's 
functions, such as the collection of materials on the personal 
lives of public figures which certain federal law enforcement 
agencies engaged in for many years. 

Another related point is the problem of missing 
records. This was raised by Henry Smith (I(H) at 20) in terms 
of Department of Hawaiian Home Lands (DHHL) records of transfers 
and exchanges of land which he believes are lost. Without those 
records, there is rio way to determine exactly what happened to 
the land. 

The point raised here is to some extent addressed by 
the ftaccurate, relevant, timely, and completeft standard, 
especially the last portion. Complete records would obviously 
alleviate any concern as to the problem of ftmissingft documents. 

On the other hand, the setting of such a standard does 
not answer all problems. As in the case of DHHL records, if 
some are missing, the consequences can be substantial. It may, 
therefore, be appropriate for agencies and the Legislature to 
undertake a careful review of the laws relating to the 
destruction of government property in order to ensure that they 
can be used to prosecute any cases involved the destruction of 
such essential public records. At the same time, the entire 
issue of archival storage by agencies needs to be explored. 
Among the questions which should be explored are the adequacy of 
funding and personnel, as well as the need for greater standards 
or uniformity. 
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Another of the larger issues raised results from the 
dramatic changes which have occurred in data processing 
technology. As the government's ability to work with large 
quantities of information increases, so do the opportunities to 
abuse that ability. The Committee heard from a number of people 
who raised concerns about data banks and computer matching. 

The basis of the concerns raised is two-fold. First, 
there is the concern about •big brother,• that the creation of 
large dat-a banks on citizens is a fundamental threat to our 
freedom. Second, there is the concern about the presence of 
mistakes in the data bases which could have very unfortunate 
consequences for innocent people. As Mrs. Jennie Doss put it, 
•In the age of Big Brotherism and the computers much mischief, 
black balling, mistakes and lies can be done in 
record-keeping.• (II at 345) John Jaeger worried that 
•[p]erhaps with the new computers, we have actually gone beyond 
the point of no return.• (II at 353) 

Beverly Keever testified that the ability of agencies 
to match data bases circumvents normal barriers between agencies 
and records (II at 355; III at 338; and I(H) at 44-46). In her 
view, Hawaii needs safeguards in this area. 

Desmond Byrne suggested that Hawaii needs a data bank 
law such as in the United Kingdom in order to register and 
control these banks (II at 317; and I(H) at 57-59). It was not 
entirely clear whether this applies to data banks in government 
or outside of government but the recommendation is to delineate 
what is collected, why it is collected, who can receive it and 
under what conditions, and how is it updated. The federal laws 
require agencies to disclose their •systems• of records which is 
the first step but the concerns raised here go beyond that point. 

It is worth noting that according to the Wall Street 
Journal, computer matches by the federal government have tripled 
since 1980. See, Appendix Min Vol. IV. That article also 
noted that th'e'r'e were major problems with mistaken identity and 
that mistakes in input are common. 

On a related matter, Senator William Cohen of Maine has 
introduced legislation in Congress which provides procedures for 
any matching of files between federal agencies, for the return 
of files, and to block "fishing expeditions• by requiring 
approval by a neutral board prior to any match. The bill would 
also prohibit the use of very sensitive information such as 
income tax records, census records, and records relating to 
political activity or religion. The bill would also require 
that agencies verify any matched information prior to taking 
action involving the information. 
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The Director of Corrections Harold Falk noted that the 
capabilities we have in this area require that we find better 
means of monitoring and safeguarding data (II at 17). 

The last of the larger questions is one that must be 
addressed if there is to be any major change to Hawaii's records 
laws. The question is what to do with the records assembled 
under the current law or alternatively, whether there will be a 
retroactive effect to the new law or amendments. 

On one hand, the new laws could be looked at as a 
definitive statement of public policy that should apply to all 
records whenever they were assembled or created. Not only does 
this have a strong appearance of fairness, it also has the 
substantial advantage of being much simpler to implement than 
the alternative of separating old and new records. 

On the other hand, consideration must be given to the 
expectation of privacy that has been created in those who 
submitted records with the knowledge that they would be treated 
confidentially. If the law applied retroactively, these prior 
understandings and expectations would become inoperative. Of 
course there will also be cases where there are unreasonable or 
unjustifiable expectations and understandings of confidentiality 
with regard to records. 
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General Access Issues 

Balancing Test to Determine Access 
Access to Personal Records 

Access for Research Purposes 
Restrictions on Access to Archive Material 

Release of Segregable Information 
Release With Condition of No Further Release 
Access to Electronic or Computerized Records 

The focus now shifts to the community's desire for a 
much different law on government records. The set of issues 
presented in this section deal with those general provisions on 
access which were found to be either deficient or non-existent 
under current law. And while the primary discussion of current 
law in this report is intended to be Chapter 2, this set of 
issues more than any other will necessitate discussion of and 
comparison with Hawaii law. 

As was discussed earlier, a major criticism of current 
law is the failure to provide a clear link between the public 
records and confidentiality provisions in the law. Speaker 
after speaker at our hearings called for this deficiency to be 
remedied and in almost every case what they sought was the 
provision of a balancing test to determine access. 

The overwhelming sentiment expressed to the Committee 
was for a test which provides for maximum public access to 
records with a narrow range of exceptions. In fact, as one 
Committee member said, it should not so much be a balancing test 
as a presumption of openness. Speaking in support of this 
balance or presumption were Neil Abercrombie (I(H) at 50-51), 
Martha Black of the American Association of University Women (II 
at 147; III at 334; and I(H) at 54-55), Terry Boland of Common 
cause (II at 152 and I(H) at 46-47), Jahan Byrne (II at 332 and 
I(H) at 47), Maria Hustace (II at 351 and I(H) at 30-31), 
Beverly Keever (II at 355; III at 338; and I(H) at 44-46), Gerry 
Keir (II at 217 and I(H) at 40-44), Dorothy Murdock of the 
League of Women Voters (II at 233 and I(H) at 31), Jim Setliff 
(I(H) at 32), John Simonds of the Honolulu Star-Bulletin (II at 
224 and I(H) at 56-57), Representative Rod Tam (II at 7 and I(H) 
at 53-54), and Ronald Taylor of Equifax Services (II at 153). 

There are a number of reasons advanced employing such a 
balancing test or presumption of openness. Without going into 
great detail, the major reasons are as follows: 

* The records belong to the people and government is 
only a custodian of those records on the people's 
behalf; 
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A lack of access leads to distrust in government; 

A lack of access leads to ignorance about 
government and its activities; 

Whenever public funds are used, public access 
should follow; 

Records which advance the rule of law should be 
open; 

Every issue on records need not be addressed 
specifically in law; 

Any additional costs in manpower or frustration 
for public employees will be far outweighed by 
increases in accountability and responsiveness; 

•personal" and "private• should not be synonymous 
as the former covers a number of items about which 
there should be no expectation of privacy; 

The rights of free speech and free press by 
necessity include a right to know; 

•rt is self-evident that those who choose to act 
in the public arena must bear public scrutiny." 
(Black, II at 147; III at 334 and I(H) at 54-55) 

In terms of what type of material should weigh on the 
other side of the balancing test or in terms of what exceptions 
that would be allowed, the speakers focused on items which were 
highly personal or intimate in nature. Examples included 
medical records, juvenile records, and the names of rape or 
child abuse victims. The discussion of the treatment of these 
specific types of records will occur in later portions of this 
chapter, and the scope of any exceptions could well follow from 
the decisions made about those items. Nonetheless, the 
testimony strongly favored a set of exemptions that is as narrow 
as possible. 

It was also argued, however, that even where exceptions 
from public access were made, there should still be a •window• 
which would allow access in appropriate cases. This was raised 
both by John Simonds (II at 224 and I(H) at 56-57) and 
Mrs. Pansy Aila (II at 314). 

And it was strongly argued that where access is to be 
denied, the burden of proof that such denial is appropriate 
rests firmly with the government. If a strong test is adopted, 
this burden is probably inherent in the structure of the law but 
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if imposed, should be made explicit to avoid confusion. See 
Keever (II at 355; III at 338 and I(H) at 46-47). 

As was stated at the outset, the testimony 
overwhelmingly favored use of this balancing test with the far 
gr~ater openness that it will bring. It should be noted, 
however, that this will create a new and perhaps uncomfortable 
situation, at least for some people. As John Simonds recognized 
in his remarks (II at 224 and I(H) at 56-57): •we sense a 
danger at times of a community that prefers the .comfort of 
closely held information shared by a few insiders to the general 
openness of records, meeting, decisions, and documents.• That 
sentiment without doubt exists and to some extent represents a 
faith in government that approaches blind faith. A strong 
argument can be made that the public's view in this context has 
and will continue to vary depending upon events. Perhaps one 
key to resolving community ambivalence on the subject of access 
to government records is to ensure that the exceptions to public 
access are carefully tailored to match community desires. 

·Two alternative formulations of the balancing test were 
suggested. Harry Kanada, Administrator of the Adult Probation 
Division (II at 4), proposed a formula under which all records 
not made specifically confidential would be accessible but that 
there would be a second determination to be made -based on who 
was seeking access. There would be three classifications: 
those with a right to know (by statutory authorization, for 
example); those with a need to know (physicians, financial 
institutions, etc.); and, those who want to know (such as the 
public for general or personal motives). Under this system, 
certain types of personal information, such as medical or 
financial information,. would only be available to those who have 
a right to know or a need to know. The most obvious concerns 
with this proposal would probably be differentiating between the 
second and third categories, and the argument that the •public 
interest• is in fact in the "need to know• category. 

The other formulation was raised by Dr. Frederick 
Shepard (II at 412) who was concerned that while information 
acquired by the government might be available to other agencies 
(such as those involved with law enforcement), it would be 
highly objectionable if non-public agencies had access to such 
information. In fact, it was felt that all conceivable 
roadblocks should have to be overcome in such cases. 

It was implicit in the record that the current 
provisions on individual access to personal record (or something 
similar) should be maintained. There was essentially no 
controversy about providing such access to review and correct 
such records. And in fact, Neil Abercrombie (I(H) at 50-51) 
felt that the right to correct should have very broad 
applicat,ion. 
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Two items were, however, raised in conjunction with 
this right of access. First, Honolulu Managing Director Jeremy 
Harris (I at 116) noted that current law gives the agency ten 
days to respond to individual requests. Harris said that what 
is needed is either a longer period or more clarification as to 
the circumstances under which the agency can take a longer time 
to respond. 

The other item was raised by Beverly Keever (II at 355: 
III at 338 .and I(H) at 44-46), who noted that the ability to 
review and correct personal record is only as good as the 
knowledge of what records exist on an individual. As will be 
discussed later, there is a pressing need to have complete list 
of the records kept by agencies. And as discussed earlier, 
having the term "complete" made part of a standard for 
record-keeping will also assist by assuring that the records 
reviewed are in fact the full set pertaining to that individual. 

Another access issue which is not addressed by current 
law but which the Committee received testimony about was the 
need to assure access for research purposes. Particularly 
strong in this regard was Professor Mari Matsuda of the 
Richardson School of Law (II at 114 and III at 200). In her 
view, "[i]t would be a loss to the goal of informed democratic 
debate should vital empirical and qualitative evidence become 
unavailable under the guise of privacy controls. I believe it 
possible to protect individual privacy while allowing scholars 
access to government." 

Honolulu Managing Director Jeremy Harris noted that the 
County has made provision for allowing such access but only 
under strict conditions. Specifically, the County suggested 
that agreement needs to be reached on the authority to see 
files, the limitations on use of the material, the deletion of 
individual identification prior to use, prior review by the 
agency, insurance against misuse where the agency desires, and a 
strong set of sanctions where appropriate. 

A member of the committee noted that it is a loss to 
the community that research using government data cannot be 
undertaken. There was no testimony against such access and it 
is difficult to see how bonafide research, done under strict 
conditions, could be a threat to individual privacy. 

On a related point, concerns were raised about 
restrictions on access to archive material. As Professor 
Matsuda noted, some records over a hundred years old are still 
difficult to obtain (II at 114 and III at 200). The problem is 
the conditions which can accompany material given to the 
archives -- conditions which require that the material be held 
confidentially until some specified time in the future. There 
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are at present no limits on the time periods which can be 
specified. 

Acting State Archivist Ken Kiyabu urged that something 
like the Georgia Records Act of 1972 be adopted by Hawaii (II at 
14). The goal of that type of law is to provide for the 
removal, by statute, of any access restrictions over a period of 
time. The Georgia law apparently removes restrictions on all 
records after 75 years, on some records after 20 years, and 
otherwise makes provision for access for research purposes. 

At the same time, it should be clear that the release 
of archive material about a living person may in fact invade 
privacy, and restrictions that protect such release may need to 
be recognized. 

As a member of the Committee pointed out, the basic 
philosophy should be openness and while a general provision on 
restrictions applied to archive material may well be 
appropriate, the provision should be tailored to Hawaii's 
situation. 

Another access issue which was raised was the ability 
to release partial records by blacking out or excising portions 
of the records which cannot be released. This ability to 
provide for the release of segregable information is at the 
heart of the federal records laws and there was sentiment 
expressed to provide for the practice here. Gerry Keir of the 
Honolulu Advertiser was one who spoke in favor of the practice 
(II at 217 and I(H) at 40-44). John Wagner of the Hawaii county 
corporation counsel's Office at a minimum wants the law 
clarified as to whether such blacking out or sanitizing of the 
records is permissible. (I(H) at 23-26) 

If this is to be implemented, however, there were three 
considerations raised which should be addressed. First, as was 
noted in Chapter 3, the federal records laws have substantial 
workload consequences for the agencies involved. Therefore, to 
the extent that provision is made for a system like the federal 
government's sufficient staffing resources need to be in place 
to respond to such requests. 

A second consideration is that if there is to be 
excising of materials from records, it must be done on a 
consistent basis. What would clearly be necessary are standards 
which provide what material must be excised with as little 
discretion as possible left to the person performing the task of 
excising the records. 
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A third consideration was raised by Jeremy Harris 
(II at 116) and that is that there needs to be a provision which 
requires segregation or excising of a file only if it is 
practicable to do so. Stated alternatively, at a certain point, 
the difficulty of excising material can become so severe that 
the agency should be allowed to refuse to segregate the 
information. 

Another general access issue which was raised before 
the committee was whether it would be permissible to release 
records with the condition of no further release by the 
recipient. As an initial matter, there would seem to be no 
reason to allow this situation to occur, as the release of a 
record to someone else is ak·in to waiving a privilege. Once 
it's gone and in the public domain, it makes no sense to attempt 
to place restraints on its use. This view was expressed by 
Desmond Byrne based on an experience he had with a particular 
record (II at 317 and I(H) at 57-59}. 

On the other hand, there are a number of releases of 
information which should not change the character of the 
information. For example, confidential material provided by one 
agency to another, provided to the Legislature, or provided to a 
researcher should not necessarily change character and become 
public through that transfer. 

The key may, therefore, be whether it is a release to a 
member of the public (in which case further restrictions seem 
inappropriate} or it is a release to another agency or to some 
other party operating under substantial conditions, like a 
researcher (in which cases restrictions seem not just 
appropriate but essential to the integrity of the underlying 
records}. 

The final general access issue which was raised to the 
Committee was the issue of access to electronic or computerized 
records. This issue is really a demand by the public that our 
records laws reflect modern technology and that records which 
are made available to the public be available in the most useful 
form from a technological point-of-view. In one sense, this 
should not be an issue since the crucial determination is 
whether the record should be public or not. If it is determined 
to be public, the form should not be relevant. If that view is 
accepted, it would be a matter of amending the definition of 
•records• to cover electronic, computerized, or videotaped 
material as part of that definition. Speaking in favor of this 
were Gerry Keir of the Honolulu Advertiser (II at 217 and I(H} 
at 40-44} and Beverly Keever (II at 355; III at 338 and I(H} at 
44-45). Lt. Governor Benjamin Cayetano noted that election data 
is now available on magnetic tape. 
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Three additional issues must be considered while 
looking at this issue. First, the reproduction costs will 
likely be higher than photocopying so the copying charge system 
will have to be adjusted. Second, the question will arise as to 
whether records maintained manually must be converted solely 
because there is a request for them in computerized form. And 
thirdly, there is the question of what specific technology to 
use in terms of computerized material. In other words, if 
someone requests information in computerized form, can they 
specify that they want it for use on a particular vendor's 
equipment, such as IBM or Wang? 

The recognition that records are now maintained in 
other forms, besides the manual file, is probably long overdue 
and the Committee heard no opposing testimony. This will, 
however, be complex in terms of implementation, and the issues 
raised above deserve attention. 
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Records Infrastructure 

Aids for Identifying and Locating Records 
Departmental Records Guides 
Administrative Rules Index 

State Register 
Code of State Regulations 

superintendant of Documents/Government Publications Office 
Annual Reports 

Providing Assistance and Training to Agencies 
Attitudes of Government Employees 

Assignment of a Lead Agency to Enforce Records Laws 
Internal Appeals Process · 

Regular Review of Records Accessibility 
Clearance Procedures for Release of Records 

Burden Imposed in Review of Records for •personal Record• 
Copying Charges and Fees 

Adoption of Rules to Implement Records Laws 

While the Committee received comment on the treatment 
of specific types of records and information and on the way the 
laws should provide for the review of specific records or 
information, a substantial body of comment concerned the 
administrative structure which accompanies whatever law is in 
place. 

The overwhelming body of testimony urged that 
significant attention be given to building a strong 
infrastructure to support the records provisions. There was a 
clear sentiment that unless the infrastructure issues could be 
addressed, the changes made to the records laws would be 
substantially less meaningful. 

Assuming that the effort to revise Hawaii's records 
laws is a serious one, the concept of winfrastructure" is 
particularly appropriate. Many of the items that will be 
discussed are foundational elements which need to exist if a 
public records law is to be effective. The winfrastructurew 
concept, however, also carries with it a sense of urgency. Many 
of these foundational elements simply must be in place from the 
very outset if the revision is to have its full impact. 

It is clear that there is currently an almost total 
absence of records infrastructure in the State. Most of the 
proposals that follow will therefore be new matters, at least 
for Hawaii. 
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one of the most obvious needs is the provision of aids 
for identifying and locating records, and, in particular, there 
is a need for departmental records guides. Without such guides 
or aids, even if access is obtained, the number of records that 
would need to be reviewed discourages anyone from doing so. 
William Sellner (I(H) at 21 ) stated that this situation is ·the 
result of the failure to organize information to ease access. 
The federal records laws requires agencies to disclose their 
record-keeping systems, and a similar requirement is what is 
proposed here. 

As discussed by Beverly Keever (II at 355; III at 338 
and I(H) at 44-46) and Desmond Byrne (II at 317 and I(H) at 
56-57), departments should maintain lists or guides which 
delineate what records are maintained and whether those records 
are open to the public or not (as well as the legal basis for 
that status). This latter point was also raised by John 
Ishihara of the Legal Aid Society (II at 86 and III at 329). It 
was also suggested that these lists or guides need to be kept 
updated and that perhaps a loose-leaf format would be the best. 

All of the individual department lists or guides could 
then be gathered in one central office where the record 
delineations could be cataloged and indexed. This will 
obviously require that the departmental lists or guides employ a 
standard format, which will need to be developed. Beverly 
Keever provided a portion of Utah's list as an example (II at 
355 and III .at 338), and it should not be difficult to create 
one for Hawaii. 

In this context, Honolulu Managing Director Jeremy 
Harris points out that the city has rules which provide 
guidelines to determine what should be confidential; require 
segregation of public and non-public files; separate storage; 
the creation of lists of confidential records; and, a 
certification by the corporation counsel on confidential files 
(II at 116). He agreed that the lists are very important and 
also felt that the custodians of the records should be 
identified. 

The guides would substantially ease the access 
process. Such guides would also reduce the likelihood that 
secret files could be maintained. 

There would, however, be some costs involved in this 
proposal though most would be in terms of staff time associated 
with the inventory and delineation of current files. Director 
of Health John Lewin, M.D., said his department may have to look 
at establishment of a records office (II at 80), and in larger 
departments that may well be the case. 
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On a related point, there is a strong need to find ways 
for the public to keep better track of the rulemaking activities 
of agencies. Lt. Governor Benjamin Cayetano stated that an 
administrative rules index would be of major assistance and that 
the lack of such an index poses a major problem (II at 10). The 
question then becomes who would be responsible lo create and 
maintain the index. The most obvious answer is the Revisor of 
statutes should be responsible and the Revisor has indicated 
that such an index may be created in the future. 

In this same context, there are two publications which 
it was suggested that the State consider. Both were suggested 
by Desmond Byrne (II at 317 and I(H) at 57-59) and would be 
counterparts to federal publications. The State Register would 
contain draft rules, notices of hearings, final rules including 
a discussion of the comments submitted to the agency, and 
various other notices of regulatory action. The Code of State 
Regulations like its federal counterpart would be a publication 
containing all of the rules adopted. 

Another federal institution which was raised by Desmond 
Byrne Id. as an example that Hawaii might choose to emulate is 
the Office of the Su erintendent of Documents and the Government 
Printing Office (GPO. The GPO serves not only as a printer but 
also as a clearinghouse for all federal publications. It 
provides easy access for the public and ensures that a 
sufficient number of copies of publications are made. It also 
makes the publication of documents a routine process for 
agencies. 

The Hawaii process stands in stark contrast to the 
federal process. The printing of government publications is 
done by everyone from the prisons to private industry to the 
departments themselves. No lists are routinely available of 
publications even in such very heavy publishers as the 
Department of Education and the Department of Business and 
Economic Development. And, even though Chapter 93, Hawaii 
Revised Statutes, provides that the State library system shall 
have within it a state publications distribution center, this is 
clearly not the equivalent of the GPO. For example, each agency 
is to provide fifteen copies of its reports, and these must 
cover library (i.e. depository) needs first. 
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There are issues which would of course have to be 
addressed before a State version of the GPO could be created. 
The most obvious is whether the State is willing to commit the 
resources necessary to establish such an office. The resources 
would need to include staff, equipment and physical facilities. 
A second issue would be where to place such a unit within State 
government. The most appropriate is probably the Department of 
Accounting and General Services, but there are alternatives 
including the Department of Corrections. 

As with any complex subject, the handling of records 
questions demands that agency personnel act with a basic 
knowledge of the records laws. There appears to be a very real 
need for agency personnel to be trained in the requirements of 
the law, especially those who handle the request at the counters 
or otherwise in the "front lines." This need to provide 
assistance and training to the agencies will only be exacerbated 
if the records laws have changed to any significant degree. The 
need for training applies both to new employees and to current 

·staff. And it undoubtedly needs to.be accompanied by other 
elements, such as departmental records guidelines, in order to 
ensure that the same understanding on access is shared at all 
levels of the agency. 

As to who should be responsible for providing the 
training and other assistance to agencies, the most likely 
candidates are either the Attorney General's Office or whatever 
agency is assigned as a lead agency in the area of records. 

On a related note, some of those who testified felt 
that the current attitude of government employees is a major 
problem that must be dealt with no matter what laws are on the 
books. Particularly strong in this regard was Desmond Byrne 
(I(H) at 57-59) who said "(a]nd I see Hawaii, basically in 
government, as very secretive and not very open, as though it 
belongs to the civil service and government, and it does not 
belong to the people." He feels that government is not service 
oriented and that no matter what laws are on the books, things 
~ill start to get obstructive. Mark Coleman of Pacific Business 
News (II at 288) recounted his experiences with "rude and 
"iin'cooperative" employees, and Maria Hustace (II at 351) spoke of 
some employees as "rude, arrogant and secretive." 

There was also concern expressed with the attitude that 
the public should only receive the "bare minimum." For example, 
items that are not completed, such as drafts, are almost never 
released even when such release would in no way impede 
government process. 
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Two different, though not conflicting, suggestions were 
made as to how to address this issue. Representative Rod Tam 
(II at 7 and I(H) at 53-54) suggested that an Administrative 
Directive issue from the Governor counseling employees on the 
need to ensure respectful and timely delivery of services, on 
the importance of employee attitudes to the delivery of 
information, and on the ownership of records not being that of 
the employees. Desmond Byrne (II at 317) also noted the need 
for direction from the Governor and emphasized the need for 
prompt replies as a matter of practice. 

John Simonds of the Honolulu Star-Bulletin (I(H) at 
56-57) on the other hand emphasized the need for training in 
records laws so that employees emphasize assistance to those 
seeking access. 

And if, as was noted earlier, there are problems under 
the current law, then training will become even more critical 
should the law change. And if the .law changes, a good training 
program could assist in getting off to a good start. 

As was obvious from the discussion on training, there 
is a strong need to have some agency or group given the 
assignment of a lead agency to enforce records laws. Not only 
should that agency arrange the training program, it would be the 
appropriate agency to provide the standard format for department 
record guides and to undertake an informal review of disputes. 

Under current law, the Attorney General has the primary 
role in the interpretation of the records laws. That role could 
be expanded. In some proposed bills which have been discussed 
in prior sessions, the Office of the Ombudsman has been 
suggested as a lead agency. current Ombudsman Wayne Matsuo has 
in the past objected to that proposal both on workload grounds 
and on the propriety of the assignment of functions to his 
office. Another option would be to create a new office solely 
to handle records issues. This last option would have the 
advantage of providing staffing whose sole responsibility would 
be questions involving records. And if it were placed in the 
Governor's Office, like the Office of Affirmative Action, it 
would be in a position to have great impact on the departments. 

It is unlikely that there is any scenario under which a 
lead agency could be created without providing additional 
resources to the agency. If a new office is established, it 
should probably start with a staff of three to five members and 
defer permanent decisions until long-term workload decisions can 
be met. It would also provide a clear place to take complaints 
about the handling of records short of going to court. 
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It should also be noted that Arthur Ross of the 
Honolulu Prosecutor's Office (II at 132) agreed that there was a 
need to designate a lead agency to enforce violations and 
suggested that either the Prosecutor's Office or the Attorney 
General's Office be assigned, armed with criminal and civil 
powers. That suggestion does not necessarily conflict with the 
earlier ones as what is suggested by the Prosecutor's Office is 
an assignment of a lead enforcement agency as opposed a lead 
implementation agency. And especially if a new office were 
created, the legal work would likely be done by others in any 
event. 

Another part of the possible infrastructure is an 
internal appeals process on records disputes. current State law 
provides for an intra-departmental review in the case of 
Chapter 92E questions. Other than that, and in all other 
records cases, the only avenue of appeal is the courts. That is 
obviously very expensive and has a chilling effect on challenges. 

Both Martha Black of AAUW (II at 147; III at 334; and 
I(H) at 54-55) and John Ishihara of Legal Aid (II at 86 and III 
at 329) argued that what is needed is an appeal and dispute 
resolution mechanism that does not involve the courts ; Ishihara 
favors a three-member board, a process used in New York and some 
other states. Or the lead agency if one is designated could 
take on the role depending upon the other roles assigned to that 
agency. 

In any event, the goal remains the same, to get a 
neutral review of a records question without the necessity and 
expense of going to court. 

Another feature which has been suggested to be part of the 
records infrastructure is a regular review of records 
accessibility. This concept flows from comments made by John 
Simonds of the Honolulu Star-Bulletin (II at 224 and l(H) at 
56-57) in which he recommended that the Ombudsman or Corporation 
counsel be asked to ~onduct reviews of access and convenience. 
Regardless of where it is assigned -- and it could be assigned 
to the lead agency if one is selected -- the review should check 
on barriers which may exist (intended or unintended), any 
clumsiness in the handling of records, and any other problems 
that may turn up. Another problem which probably should be 
reviewed is the question of materials which are confidential in 
one record but open in another. 

Another issue which arose in terms of records 
infrastructure is the current practice of using clearance 
procedures for the release of records. On one hand, especially 
on records which fall under Chapter 92E, HRS, there must be a 
check as to whether the requesting party meets the law's 
qualifications for access. Or where the material is highly 
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sensitive or confidential, the clearance procedures must be very 
precise. 

On the other hand, clearance procedures should not be a 
method of discouraging access or otherwise burdening access 
unreasonably. Both Mahealani Ing of the Native Hawaiian Legal 
corporation (II at 281 and I(H) at 37-39) and Mark Coleman of 
Pacific Business News (II at 288) indicated that they had 
experienced seemingly unnecessary clearance procedures. 

One reason for such clearance procedures is the lack of 
understanding most employees have of the records laws. Another 
is the fear that many employees have of violating the provisions 
of Chapter 92E, HRS, with its attendant penalties. If training 
is provided to employees, if the penalties provisions are 
reexamined, and if a new law which provides a better balance is 
added, unnecessary clearance procedures may fall on their own. 

The final issue to be raised as part of the 
infrastructure area is the adoption of rules to implement the 
records laws As was discussed in Chapter 2, one of the 
criticisms of Chapter 92E, HRS, is that most agencies have not 
complied with the mandate in that law to adopt rules 
implementing its provisions. 

No one statute can ever hope to address the variations 
which exist in each agency on a subject like access to records. 
As a result, rules will probably be an important part of the 
implementation of any new law. It is to be hoped that the 
momentum which would be created by the adoption of a new law 
would help to ensure that rules were adopted if required. The 
law could, however, specify a time period within which rules 
must be adopted. A period of nine to eighteen months would not 
seem unreasonable. It would also mean that work would have to 
begin immediately on the new rules so any failure to do so by a 
department would be obvious. 

There are many instances in which the public wants more 
than just access to the record. They want to retain photocopies 
of the record for their own use. current laws allows for this 
and it is inconceivable that any new law would do otherwise. 
What is at issue are the copying charges and fees which agencies 
can assess the person who requests the records. 

As an initial matter, it is clear that copying charges 
must not serve as a barrier to effective access. It should also 
be clear that even the goal of recovering fees for services 
rendered is of secondary importance. In fact, it may even be 
appropriate, as one Committee member noted, to give agencies the 
power to waive fees in appropriate instances. 
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As to the amount of the fee, current law provides a 
copying charge of $.SO per page which can be adjusted (within 
limits) by the departments. Some departments have dropped the 
charge to $.25 per page. At least one witness, Desmond Byrne 
(II at 317), argued that the charge should be much lower since 
commercial photocopying is more in the $.OS to $.10 range. He 
also believes that there should be a consistent statewide policy 
and that the fee should be as low as possible. 

It can also, however, be argued that direct comparison 
between state rates and private rates may not be appropriate. 
Most State offices have nowhere near the economies of scale (in 
both labor and equipment) that private copy services possess. 

Lt. Governor Benjamin Cayetano (II at 10) and Desmond 
Byrne (II at 317 and I(H) at 57-59) also noted that wherever 
possible self-service copying should be permitted. Presumably 
this could range from having coin-operated machines in 
government buildings to allowing the public to bring in portable 
machines to allowing documents (in some cases) to be borrowed 
for copying on other machines. 

Lastly, current law provides that the agency can charge 
not just for the copying but also for the searching necessary to 
retrieve the document. Honolulu Managing Director Jeremy Harris 
(II at 116) argued that this authority should be retained. He 
also suggested that it be clarified that the charges are to 
cover the cost associated with the time the employee spends on 
the search (i.e. wages) and that if segregable information is to 
be released, the costs associated with the segregation can be 
assessed. 

An issue which arises in the context of the current law 
is the burden imposed in the review of records in order to 
isolate "personal records." This issue is on one level easy to 
dismiss as the cost of the government doing business. And as 
one Committee member noted, the fact that the term "burden" is 
used at all indicates a problem with go~ernmental attitudes. 

On the other hand, this issue is also reflection of the 
breadth of the definition of "personal record" in Chapter 92E, 
HRS. This was essentially the point made by Hawaii corporation 
counsel Ron Ibarra (II at 137) and Deputy Corporation Counsel 
John Wagner (I(H) at 23-26). The breadth of the definition 
makes it likely that records must · be heavily sanitized to 
eliminate personal records or not released. It is not clear in 
the current law that blacking out or sanitizing is permitted, 
and even if it is, the burdens imposed may be significant. 

Ther.efore, to the extent that a more balanced statute 
and clearer authority in how documents are handled can be 
provided in any new law in this area, this .issue can be 
addressed to a large degree. 
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Statewide Fair Access questions 

Adequacy of Public Notices 
Availability of Records Outside of Oahu 

Handling of Telephone Calls from the Neighbor Islands 
Lack of Confidentiality in Satellite Office Settings 

Collecting Data by County 

As was discussed earlier, the Committee held hearings 
on all neighbor islands except Niihau and Kahoolawe. At 
hearings in Hilo, Kona, Wailuku, Kaunakakai, Lanai City, and 
Lihue, the Committee heard the same message again and again: 
people on the neighbor islands face tremendous obstacles in 
obtaining access to most records. In fact, for neighbor 
islanders the question is not quality of access but whether they 
have any access at all. 

This is obviously not a new problem and frustrations 
are long-standing in this area. The sense of wsecond classw 
treatment is what is presented and t~at is not something which 
can be allowed to persist. In an island state, differences in 
access are inevitable, but to the greatest extent possible, 
these differences should be limited. 

In the following pages, five specific issues raised 
during the hearings will be discussed. There are undoubtedly 
other concerns, however, and it may be appropriate to create a 
mechanism to continue to work on this problem. One proposal 
that deserves consideration is the adoption of a wNeighbor 
Island Equal Access Act.w In its initial form, this Act could 
set forth the goals of equal and fair access and create a 
temporary commission to review the subject in greater detail and 
recommend specific proposals which seem most effective in 
providing improved access. 

One of the first complaints that the committee received 
was about the notices for the Committee's own hearings. 
Essentially the issue concerns the adequacy of public notices. 
Those who spoke with the committee said that publication of a 
notice in the two major daily newspapers from Honolulu does not 
provide adequate notice. There is no dispute that the two 
papers reach all parts of the State though their readership is 
significantly lower on the neighbor islands. Instead what the 
neighbor islanders said was, if you want to reach us, there are 
better ways of doing so. 

The two most obvious alterna·tives are the use of 
neighbor island newspapers and the posting of notices. Both 
raise questions that require further exploration, but if the 
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goal is to provide real notice, that exploration should be 
undertaken. There are a couple of threshhold issues which will 
only be briefly discussed. The first issue is whether any 
special effort should be made to make notice more available on 
the neighbor islands. The answer should be yes especially as to 
State agency decisions because the final decision will likely be 
made in Honolulu, and the opportunity for neighbor islanders to 
present their views is already limited. The other issue is 
whether additional notice should only be required in cases where 
there is to be a hearing on the specific island involved. Again 
the answer is probably yes, at least as an initial matter. 

The use of neighbor island newspapers would obviously 
increase the level of notice but among the questions which must 
be addressed are the following: Are there generally accepted 
island-wide or regional newspapers on each island? Do they 
publish on a frequent enough schedule to accommodate the time 
requirements under which agencies must operate? What are the 
cost implications for agencies? 

The idea of posting notices was raised primarily on 
Molokai and Lanai as the most effective way to get notice out. 
Among the questions that must be a~dressed are the following: 

(1) Should this apply only to Molokai and Lanai? 

(2) can the facilities of the u.s. Post Office (the 
primary suggestion on both islands) be used for 
this purpose? 

(3) Who will ensure that the notice is posted in time 
and manner which comply with legal requirements? 

It should be noted that the Committee's experience was 
that neighbor islanders have comments they wish to make and are 
appreciative of the opportunity to participate. The lack of 
effective notice, however, undermines the effort to seek those 
views, and -this matter should be addressed. 

A much more difficult problem is raised in terms of the 
availability of records outside of Oahu. The root of this 
problem, of course, is that most records are maintained on 
Oahu. Neighbor islanders at this time must, therefore, travel 
to Honolulu to review the records. The problems of expense in 
time and money are clear. 

The most obvious answer -- that of having multiple sets 
of records -- is not a realistic solution. For example, such 
records would be misleading if t~ey were not kept in absolutely 
identical shape, an almost impossible task. The expense of 
maintaining such a system would be staggering. And there would 
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still need to be one original record and for any official 
purpose, that original record {presumably kept on Oahu) would 
still have to be checked. This is, however, not to suggest that 
agencies should not consider greater decentralization of 
record-keeping, if appropriate. 

There are, however, a number of steps which should be 
considered. One obvious area to explore is access through 
computer terminals to any computerized records in Honolulu as 
well as electronic bulletin boards. Other items which deserve 
consideration are using FAX machines to send documents to the 
neighbor islands; giving neighbor islanders a reduced rate on 
photocopying; ensuring that forms, instructions and publications 
are routinely available, even if the original records cannot be 
located on the neighbor islands; and establishing special 
procedures for expediting neighbor island requests. As this 
list indicates, there is much that could be done if the policy 
decision to improve access to neighbor islanders is made and the 
resources are provided. The policy decision can be made 
immediately but the provision of resources must be preceded by 
careful planning and study. 

A final point on the availability of records is that 
the counties themselves may have similar problems internally 
with the availability of records especially Maui county because 
it covers three islands. Whatever solutions are proposed at the 
State level should, therefore, be considered by the counties as 
well. 

On a related point, the handling of telephone calls 
from the neighbor islands is also the subject of strong feelings 
and frustration. The essence of the concern is that a neighbor 
islander calling an Oahu office is paying for a long distance 
call and should be given special consideration on that basis. 
At a minimum~ such calls should not be placed on "hold." 

It should be clear that if priority were given to 
neighbor islanders that there is discrimination involved. The 
justification for granting that priority is obvious, the 
inability to get to the office in Honolulu with substantial 
expense, but it is discrimination nonetheless. In this context, 
it is worth noting that the Business Registration Division of 
the Department of Commerce and Consumer Affairs currently will 
perform certain .research tasks on the phone only for neighbor 
islanders. This policy was attacked by a Kailua, Oahu resident 
and the Office of the Ombudsman took the view that a rule or 
statutory basis for the discriminatory treatment would be 
necessary. A rule was adopted and the practice continues. It 
does, however, suggest the value of providing this type ·of 
priority in a statute if it is deemed to be important. 
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Another option is to look to toll-free numbers for use 
by neighbor islanders. Such a system would at least ensure that 
any delays on the phone would not cost the caller money. More 
importantly, the use of such a system means that distance from 
the capital of the State does not cost any citizen their right 
of access. And in an islsnd state, that last point is a 
significant one. 

Another issue which was raised was the lack of 
confidentiality in satellite office buildings. Apparently, the 
problem is that some of the State's neighbor island offices are 
small, sometimes a single room, and the normal physical barriers 
which might exist in the Honolulu offices of the agencies are 
absent. 

This lack of confidential settings has a number of 
effects, including the following: 

(1) Documents which should be kept very secure are by 
necessity in areas accessible to others; 

(2) conversations which should be private must take 
place in settings where they can be overheard; and 

(3) Confidential information which should be provided 
may not be for fear that in these settings it will 
not remain confidential. 

This situation could probably best be addressed through 
a combination of actions. current office space use should be 
reviewed on the basis of confidentiality needs. This basis may 
not have ever played a role in the assignment of space and with 
better use of existing space some problems may be eliminated. 
Increased sensitivity to this problem is in the same vein. If 
the agencies are sensitive to this problem, it is likely that a 
number of small but important steps could be taken to increase 
the sense of confidentiality. And lastly, the State's 
facilities managers could attempt to create some space, if it 
does not already exist, where confidential conversations could 
be held. If space were at a premium, as it is in most State 
office buildings, perhaps space that could be used on a rotating 
basis by all agencies would be sufficient. 

The last issue raised is a more subtle one. The 
collection of data by county is probably not a major issue for 
most people because most people live in the county which 
comprises 80 to 90 per cent of the whole in most categories. 
But to neighbor islanders, this kind of information can be very 
important in terms of applying for various types of public 
funding, such as grants. It is also important in terms of 
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allowing neighbor islands to review the activities of government 
and those over which government has control in order to ensure 
that each island receives fair treatment. 

This is, in one sense, a question which relates to the 
quality of records. It is also, however, an access question in 
the sense that without the county-based numbers, access to the 
general information may not be of much value. 

The obvious issues which must be dealt with are: 

(1) Which data is already kept on this basis? 

(2) How difficult would it be to keep all State 
government data on this basis? 

(3) Whether there is a particular set of records over 
which there is major concern. 

There is likely to be some expense attached to changes 
in record-keeping as well as administrative burden, and it will 
probably be essential to handle any changes with a strong sense 
of priorities. 

One last note. Unlike most sections, this one has not 
included references to those who raised these issues. That is 
because most were raised at the Molokai and Lanai hearings by 
individuals who did not make an official appearance before the 
committee but whose views were reflected in the report on those 
hearings (I(H) at 11-13). Others whose thoughts are reflected 
in this section are Henry Smith (I(H) at 20), William Sollner 
(I(H) at 21), Maria Hustace (II at 351 and I(H) at 30-31), 
Beverly Keever (II at 355; III at 338; and I(H) at 44-46), John 
Burgess (I(H) at 28), and Tom Warling (I(H) at 15-16). 
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Penalty Questions 

Penalties for Release of confidential Information 
Penalties for Refusal to Release Public Information 

Immunity for State 

In the development of most laws which impose 
requirements, whether on the public or on government agencies, 
the issue of sanctions or penalties for failure to meet those 
requirements arises. Penalties or sanctions arise out of a 
sense that without such sanctions, the law will not be 
followed. or they arise out of sense that if the law is not 
followed, anyone who suffers as a consequence should be 
compensated. It is, however, clearly possible to enact a law 
without penalties or sanctions. 

Assuming, however, that penalties or sanctions are 
desired, it is very important that the form of those penalties 
or sanctions be carefully considered because of the effect that 
they have on the laws implementation. No better example of this 
exists than the current Chapter 92E, HRS. Among the sanctions 
in that chapter is dismissal of an employee who knowingly 
releases a record. This possibility has led to a restrictive, 
but safe interpretation that in any doubtful case the record 
should be kept confidential. As Gerry Keir noted (II at 217), 
the chapter was written to encourage denial of access in order 
to avoid the sanctions in the law. It has ended up with an 
almost classic case of the tail wagging the dog as the penalty 
provision is controlling the overall implementation of the law. 

Assuming that penalties or sanctions are to be part of 
the new records laws, there are a number of factors to be 
considered in designing a set of penalties and sanctions. Among 
the decisions to be made, are the following: 

* Should the sanctions be criminal, civil, or 
administrative? Or should they be some 
combination of the above? In making the decision, 
it needs to be kept in mind that criminal 
p~nalties lead to narrower interpretations in 
order to protect individuals subject to the 
sanctions. This narrow or strict interpretation 
will be applied both by the court in criminal 
trials and by agency personnel in order to avoid 
application of the sanctions. 
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* Who should be subject to the penalty? rs it to be 
the employees themselves or should the agencies 
instead be subject to some form of sanction. If, 
for example, the employees themselves were not 
subject but instead the State could be sued for 
damages, the situation would be more akin to other 
types of laws where the State itself assumes 
liability for the acts of its employees. 

* 

* 

What types of records should be "protected" by the 
penalties? The penalties could apply 
across-the-board to all records or to only some 
records. One way to avoid the problems 
encountered by a stiff sanction designed to 
protect some records is to create a general 
sanction to apply to all records and then to have 
more stringent penalties apply to specific 
records. For example, rather than have a 
stringent penalty apply to the release of law 
enforcement records in order to protect against 
last year's "smear" document, the law applying to 
the Office of Narcotics Enforcement could be 
amended to provide stringent penalties for the 
release of its records. While this does run 
counter to the notion of consolidating records 
prov1s1ons into one law, it does avoid the problem 
of trying to develop appropriate sanctions in 
general statutes. As Director of Labor and 
Industrial Relations Mario Ramil's testimony 
(II at 81) demonstrates, precedent already exists 
for such treatment. 

Should the State be subject to damage actions? An 
alternative to the penalty provisions is to not 
focus on the act of releasing or not releasing 
information but to instead focus on the impact of 
the release. This avoids the problem of the 
employee focus in the current Chapter 92E, HRS, . 
and instead focuses on ensuring that someone 
harmed by the release could recover damages. 

* Should the records statutes provide any kind of 
sanctions at all? Actions for invasion of privacy 
can already be brought with or without any penalty 
provisions in the records law and perhapi that 
should be considered sufficient. 
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The testimony before the Committee focused on the 
~enalties for release of confidential information. There was, 
1n particular, a focus on the release of the "smear document" 
during the 1986 election campaign and overall testimony which 
favored strong sanctions for violations of privacy rights. 
Testimony to that effect was received from Probation · 
Administrator Harry Kanada (II at 4), Honolulu Managing Director 
Jeremy Harris (II at 116), Deputy Prosecutor Arthur Ross (II at 
132), John Jaeger (II at 353), and Mrs. Pat Wilson (II at 431). 

On a different note, Marcia Reynolds of the Big Island 
Press Club (and a reporter for the Hawaii Herald-Tribune (II at 
148) repeated her opposition to previous efforts to make the 
release of law enforcement and other confidential information a 
misdemeanor. In her view, this has such a chilling effect that 
the one time was attempted earlier (See Act 145, session Laws of 
Hawaii 1974), was repealed within a year (See Act 120, Session 
Laws of Hawaii 1975). 

If penalties are to be imposed for the release of this 
information, the penalties could range from termination of the 
employee who releases information to fines to criminal sanctions 
to damage suits against the State. In doing so, as noted 
earlier, consideration should be given to the impact that the 
penalty and sanction structure has on interpretation and 
administrative practice. 

The other side of the coin -- the notion of penalties 
for failure to release public information -- did not receive 
much discussion. There is reason why the concept of 
compensation for harm caused could not apply in this context as 
well. There could also be some statutory fine which along with 
an ability to recover attorneys fees would serve as an incentive 
to provide public access. 

And finally, it was suggested that there should be 
immunity to the State when material is released. This was 
raised by Kauai Mayor Tony Kunimura (II at 144) in the form of a 
desire for a good faith defense or immunity in Chapter 92E 
cases. Clearly if the goal is to have information available to 
the public, the current fears generated by Chapter 92E's 
penalties need to be alleviated to .some degree. Immunity or at 
least a defense based on good faith is one way to do so. 

As a final thought, the focus on penalties is a 
reflection of a belief that the law will not be followed without 
some form of compulsion. On the other hand, the results of 
imposing very strong sanctions on a general basis have not . 
worked well. Perhaps it would be preferable at this point to 
significantly deemphasize penalties. Alternatively, penalties 
could be deemphasized at least in the general records law(s), 
leaving that instead to statutes relating to specific records. 
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One provision that could be added in lieu of sanctions 
would be one providing that in unclear cases, the person who is 
the subject of the record could be contacted and allowed to 
intervene in any case involving those records. 
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Miscellaneous coverage Issues 

Differing Treatment of Identical Information 
Confidential Material in Third Party Hands 

Privacy Protections for Other-Than-Natural Persons 
Material Confidential Under Federal Law 
Effect on county Rules and Regulations 

There were a few issues raised which did not fall 
neatly into categories but related generally to the coverage of 
the records laws. The first of these was raised largely to 
demonstrate the problems with our current records laws. The 
differing treatment that identical information receives is one 
of the clearest indications of the current situation. For 
example, the home aqdress of individuals is generally regarded 
as personal record information and is not released by most 
agencies, but as former Congressman Neil Abercrombie (I(H) at 
50-51) pointed out, such information is routinely available on 
voter registration lists. The same situation applies to Social 
Security numbers. Probably the only way to change this 
illogical situation is to amend the laws. What is needed is 
greater flexibility in dealing with information such as would be 
provided by a balancing test. Under such a test, recognition of 
the fact that the information is already in the public domain 
would be possible. 

Another issue is raised by the cases where confidential 
material is now in third party hands. This was an issue raised 
by Deputy Prosecutor Arthur Ross (II at 132) who is concerned 
that records which come into his office's files for , one purpose 
on a confidential basis are being given by the courts to other 
parties. This is occurring in spite of the fact that those 
other parties could not have obtained the files in the first 
instance. 

There are three aspects to this issue which deserve 
discussion: 

(1) The inability to get the information directly is a 
relevant factor; 

(2) The status of the in~ormation in the third party's 
hands; and 

(3) The ability of others to intervene in the suit. 
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Under current law, the fact that the person could not 
get the information directly is probably not relevant as the law 
provides only a few factors for the determination as to access 
which do not include the inability to obtain the information 
directly. If the law were changed to provide a balancing test, 
then such a fact might become relevant. In either case, 
however, the primary determination will continue to be the 
requesting party's right to the records, whether their own 
records or those of someone else. 

The question of the status of confidential material 
once it is transferred was discussed in an earlier section. As 
was noted at that point, the transfer probably doesn't change 
the material's character if another agency is involved but if 
the transfer is to a private individual, it has probably passed 
into the public domain. 

The last point is similar to one raised at the end of 
the last section and would essentially provide that anyone who 
was the subject of records to be transferred would be notified 
and given an opportunity to object. This point was specifically 
suggested by Mr. Ross as a way of providing some protection to 
the rights of those individuals. 

The next issue to be discussed is privacy protections 
for other-than-natural persons; e.g., the privacy protection 
that a corporation or other legal structure should receive. The 
current privacy law in Chapter 92E, HRS, provides protection 
only to natural persons. There was very little comment on this 
issue generally though there was comment on the issue of trade 
secrets, which will be discussed in a later section. 

It is somewhat difficult to see how notions of personal 
privacy could be automatically applied to business entities. If 
the purpose of privacy protections is to protect certain 
personal material from public view, such as medical records or 
other highly intimate material, the privacy protections are 
simply inapplicable in the case of a corporation or other 
business entity. 

Another issue raised was the handling of material which 
is confidential under federal law. This was a subject raised by 
three officials from agencies who have substantial relationships 
with federal agencies: Major General Alexis Lum, Adjutant 
General (II at 77); William Paty, Chairman of the Board of Land 
and Natural Resources (II at 84); and Edward Yuen of the 
University of Hawaii (II at 112). All urged that any 
protections currently provided be continued. 
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The Supremacy Clause of the u. s. Constitution would 
undoubtedly preserve any current status that the records have 
under federal law. Nonetheless, it seems appropriate to 
~ecognize that fact by providing explicit protection to material 
which is required to be kept confidential under federal law. 

The last issue is the State law's effect on county 
rules and regulation. It is beyond dispute that State law 
governs with full force. Honolulu Managing Director Jeremy 
Harris (II at 116) explicitly recognized this impact. 
Therefore, if the records laws are changed, there will be a 
corresponding impact on county law. 
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Judiciary Issues 

Exclusion of Judiciary from Records Law 
Ability to Review and Correct Judicial Record 

Access to Judicial Records 
Confidential Judicial Proceedings 

Alternate Dispute Resolution Procedures 
Judicial Discovery Rules 

Attorney Disciplinary Process 
Judicial Selection Process 
Will and Probate Records 

Divorce Decrees 
Family court Records 

Juvenile Justice Information 
Child Support Records 

Paternity Claims 
Grand Jury Records 

The Committee received substantial comment on the 
applicability of the records laws to the judiciary and to 
judicial proceedings and records. In the case of the judicial 
branch, the issues begin with the most basic, the exclusion of 
the judiciary from the records law. Under current law, the 
Judiciary is exempt from the provisions of Chapter 92E, -HRS. 

This should not, however, be the subject of major 
controversy as all of the comment was to the same effect. 
Administrative Director of the Courts Janice Wolf (II at 1) 
stated that there was no reason for the exclusion of the 
Judiciary from the law and that the exclusion produces 
confusion. As she noted, all court records are in fact open 
except where specific statutes close the proceedings as in the 
case of many family court hearings and records. Expressing 
agreement on this issue were Honolulu Managing Director Jeremy 
Harris (II at 116) and Steve Goodenow (II at 308). 

The only possible justifications for such an exclusion 
might be a separation of powers concern by the Legislature or an 
assumption that applying the records laws would add confusion to 
the process given the courts' extensive rules and procedures. 
With the comments of the Administrative Director, these should 
no longer be of concern. 

It should, however, be made very clear that taking this 
step is not intended to close any judicial records now open, and 
especially not the records of judicial proceedings. The 
application of this law to the Judiciary should effect primarily 
administrative records. 
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Even if the records laws of the State do apply with 
full force to the Judiciary, there will always be differences 
because of judicial procedures. Nothing demonstrates this 
better than the issue of the ability to review and correct 
judicial records. This was raised by Elena Jeck West (I(H) at 
21-22) who feels that the decision in a case in which she was a 
party is wrong and should be changed. 

The ability to review and correct records comes out of 
Chapter 92E, HRS. If the agency will not correct that record, 
individuals are allowed to file a statement setting forth their 
views. In the context of a judicial case, the record is 
established through a series of proceedings and filings. The 
total record provides the views of all parties, and once all 
appeals are exhausted, the record is complete. The notion of 
correcting the record through an additional process simply does 
not apply in specific judicial proceedings. 

Another issue which demonstrates some of the unique 
aspects of the judiciary is the question of access to judicial 
records. As a general rule, judicial records are totally open, 
outside of the family court area. This is not the subject of 
any dispute. 

In exceptional cases, however, the court may seal a 
document for the protection of one or more of the parties. 
Disputes over access to these materials should be raised within 
the context of the case itself. 

The committee heard from Patricia Stanback (II at 415 
and I(H) at 33). who filed a medical malpractice action on 
behalf of her son and was then denied access to certain reports 
filed with the court. Without knowing what was involved in the 
case, it is difficult to comment, but it should be noted that 
the court order provides that her child can have access to the 
reports upon reaching the age of majority. 

On a related note, the issue of confidential judicial 
proceedings has been in the news recently. As a general matter, 
this concept seems totally incompatible with our view of the way 
our court system should function. As Steve Goodenow (II at 308) 
noted, the potential abuses of secret court proceedings far 
outweigh the individual's right of privacy. Thus while the 
desire to keep private such cases as those involving sexual 
assault is understandable, the consequences have been judged too 
dangerous for our democratic system. 

It was argued however, in one of the recent cases that 
there is an "anomaly" in the -law because records that would be 
confidential before an agency become public in the courts. This 
means as a practical matter that in order to seek judicial 
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review, a person must forego the confidentiality of the records 
in the case. That, however, has always been the case. The 
courts are open to all to seek relief, but in doing so, the 
grievance and matters related to that grievance are in the 
public domain. Whether the person is willing to live with that 
scrutiny is, therefore, part of the decision that must be made 
prior to seeking judicial relief. 

An interesting, and still developing, issue surrounds 
the dramatic increase in the use of arbitration and mediation as 
alternate dispute resolution procedures in an effort to avoid 
the use of the courts. These procedures are designed to be less 
formal and to promote candor between the parties. Arbitration 
and mediation are not typically public, and mediation in 
particular could not function in public. There has to this 
point been very little discussion or dispute about this state of 
affairs. But as arbitration substitutes more and more for 
courtroom proceedings will there be a call to open up the 
process? 

Clearly this is not an issue which is ripe for 
resolution at this time. In the debate that will take place in 
the future on this subject, there are a couple of additional 
points to consider. First, there is arbitration which is 
mandated by the courts and arbitration which takes place by 
agreement of the parties. Is only the former touched by public 
records concerns? Second, what kind of structural demands (such 
as openness) can these alternate dispute resolution procedures 
meet without undermining the procedures themselves? 

The next issue is clearly beyond the scope of any 
revision to the records laws, but as it was raised by three 
individuals, it should be at least noted. The dispute concerns 
judicial discovery rules and especially the question of access 
to the files of the prosecutor's offices. Both Honolulu Deputy 
Prosecutor Arthur Ross (II at 132) and Hawaii county Prosecutor 
Jon Ono (II at 140) feel that access is already too broad and 
burdensome and that no further requirements ought to be added. 
On the other hand, Leila Christensen (II at 344) felt that 
discovery requests were not always honored, and if honored, were 
not always timely. Obviously there is substantial dispute here, 
even as to the current state of affairs. 

Another area which has been the subject of comment is 
the attorney disciplinary process. This is a relatively closed 
process which is conducted pursuant to Supreme court rule. The 
court does release the names of attorneys who are suspended or 
disbarred, and the Office of Disciplinary counsel does release 
statistics on the process but otherwise the process is not 
public. This was not the subject of much discussion before the 
Committee, but this is one aspect of the Judiciary's procedures 
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which might be impacted by extending the records laws to the 
Judiciary. 

A related area which is even more closed is the 
judicial selection process. This personnel process for the 
selection of judges is established by the State constitution. 
Nothing other than the final result is ever made public. As one 
of the Committee members noted, any change in that system would 
discourage candidates of the caliber that are needed on the 
bench. And even a strong advocate of public access as former 
Congressman Neil Abercrombie (I(H) at 50-51) felt this process 
should remain closed. At least one member of the committee, 
however, disagreed and felt that the process is so critical to 
the public that it must be open, even if the consequences of 
openness are substantial. 

The Committee also received comments on the 
availability of the records of specific types of judicial 
proceedings. Will and Probate Records which are currently open 
should remain open. See John Simonds of the Honolulu 
Star-Bulletin fII at 224 and I(H) at 56-57). In a like manner, 
divorce decrees which are currently open should remain open. 
See John Simonds (Id.), Steve Goodenow (II at 308), Mrs. Jennie 
Doss (II at 345), Gordon Tamashiro (II at 424), and Mrs. Pat 
Wilson (II at 431). 

In stark contrast, the very strong sentiment was that 
family court records should remain largely closed. See Simonds 
(Id.), Deputy Prosecutor Arthur Ross (II at 132), Leila 
Christensen (II at 344), and Malulani Orton (II at 409). Both 
Simonds and Ross did believe that there should be a "window" 
into these records when there was a very strong public interest 
at stake. More specifically, juvenile justice records should 
remain closed. See Simonds (Id.), Ross (II at 132), and 
Mrs. Jennie Doss (II at 345).---rrhe same for child support 
records. See Honolulu Managing Director Jeremy Harris (II at 
116), Mrs. Pansy Aila (II at 314), Joan Kaaiai (II at 354), and 
Gordon Tamashiro (II at 424). And finally, the same for 
paternity claims. See Harris (II at 116), Aila (II at 314), 
Doss (II at 345), and Tamashiro (Id.). 

In all of these family court records, the basic sense 
was that these are highly intimate and personal matters in which 
public interest is not a significant factor. As noted, there 
was some sentiment that a window be created where public 
interest becomes a significant interest. 

The last area raised with the Committee in terms of the 
judiciary was grand jury records. As Marcia Reynolds of the Big 
Island Press Club (II at 148) noted, where there are multiple 
defendants in a grand jury indictment, the file is not released 
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until all defendants are served which may not occur for some 
time. This is not an easy issue as the public interest 
conflicts directly with the rights of the individuals involved. 
This is, however, a case in which the ability to sanitize 
records could make a critical difference. 
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Legislature and Public Records 

Application of the Law to the Legislative Branch 
Access to Legislative Information 
Legislative Access to Information 

The Committee also heard testimony about the 
Legislature and public records. This testimony was much more 
limited than that applying to any other branch of government and 
the basic theme seemed to be that the legislative process was 
fairly open in terms of records. 

The beginning point, of course, is the application of 
the law to the Legislative Branch. There did not seem to be any 
argument that the law does apply to the Legislature. Senate 
President Richard Wong (II at 6 and III at 198) supported 
application as did Honolulu Managing Director Jeremy Harris (II 
at 116). 

President Wong did note that in applying the public 
records law to the Legislature, he believed that certain 
documents were internal papers and memoranda and were, 
therefore, not public records. These documents are the 
committee reports being circulated for signature and the 
worksheets of the Ways and Means Committee. He did acknowledge 
that this is a disputed area but believes strongly that these 
documents must not be public record. 

The question of access to legislative information is 
really a question of how the public can find out what is taking 
place at the Legislature. It is an access issue but to a 
significant degree, it is a matter of creating an effective form 
of access. 

There is a Legislative Information Office which can 
provide callers with up-to-date information about what is 
occurring. And the Legislative Reference Bureau's computer 
system ("Ho'ike") can provide a substantial amount of 
information to anyone who is linked to that system. Providing 
access may, therefore, be a matter of making these resources 
available to the general public. For example, toll-free access 
to the Information office for neighbor islanders and terminals 
linked to Ho'ike at public libraries would be the two most 
obvious steps that could be taken. 

However, as one of the Committee members pointed out, 
it is very difficult to keep totally up-to-date during the 
session. Partly, this is because the long and late hours which 
the Legislature keeps and the large number of bills acted upon 

99 



mean that there is a delay in getting the material on computer. 
And partly, this is because the pace of action at critical 
periods is hard enough to follow at the Legislature, and 
impossible at a distance. 

And as noted earlier, there is the question of access 
to certain internal documents of the Legislature; draft 
committee reports and budget worksheets. The Legislature 
believes these are internal papers and should not be subject to 
release even though they have in fact been released in some 
cases. While there has been litigation on this subject, there 
has been no definitive judicial ruling on the issue. 

The final issue raised concerned legislative access to 
information. Under the current provisions of Chapter 92E, the 
Legislature is entitled to obtain information which is not 
public. The limits of this authority have never been tested, 
but the Honolulu Corporation counsel has taken the view that 
this does not apply to legislators as individuals but rather is 
an authority that flows from the full Legislature or from 
committees. In this context, it should be noted that 
Section 84-12, HRS, prohibits legislators from making any 
personal use of information acquired by virtue of their official 
position. 

This authority has not been the subject of significant 
dispute but to the extent that highly personal material is 
sought, this is a potential area for future debate. 
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