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TESTIMONY OF THE OFFICE OF INFORMATION PRACTICES

ON S.B. NO. 1363, 8.D. 2

The Honorable Chairperson and Committee Members:

The Office of Information Practices ("OIP") supports
the purpose and spirit of this bill, but is opposed to the
passage of this bill in its current form.

The OIP, an agency attached to the Department of the
Attorney General for administrative purposes only, was created by
the Legislature to administer and implement the State’s public
records law, the Uniform Information Practices Act (Modified),
chapter 92F, Hawaii Revised Statutes ("UIPA"), and "to recommend
legislative changes." Haw. Rev. Stat. § 92F-42(7) (Supp. 1992).

The UIPA is a comprehensive public records law that
applies to all State and county agencies, and which promotes
governmental accountability through a general policy of access to
government records, while at the same time, recognizing the
individual’s constitutional right to privacy. Haw. Rev. Stat.

§ 92F-3 (Supp. 1992).

The purpose of this bill is to amend the UIPA to
clarify: (1) what individually identifiable information about
employment misconduct by public employees can be disclosed to the
public upon request, and (2) at what stage in an agency’s
disciplinary process that such disclosures may occur. This bill
also represents an attempt to finally lay to rest controversy and

litigation that followed from the OIP’s issuance of two advisory
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opinion letters, and an Attorney General opinion, concerning the

public’s right to know about misconduct by public employees.

While the OIP strongly supports the purpose of this
bill, as described above, we have troubling concerns with the
public policy established by this bill, and legal concerns with
language included in the bill which is ambiguous, and would, in
effect, mix apples and oranges within section 92F-14(Db) (4),
Hawaii Revised Statutes. Before describing these concerns in
detail, the OIP would like to provide this committee with some
important background information.
I. BACKGROUND INFORMATION

In 1990 the OIP issued two advisory legal opinions
interpreting section 92F-14(b) (4), Hawaii Revised Statutes. The
issuance of these opinions has generated controversy, public
debate, administrative proceedings before the Hawaii Labor
Relations Board ("HLRB"), and two separate lawsuits against the
State.

In OIP Opinion Letter No. 90-12 (Feb. 26, 1990), an
opinion issued at the request of the University of Hawaii
("University"), the OIP concluded that under section

92F-14(b) (4), Hawaii Revised Statutes,! present or former

!Section 92F-14(b) (4), Hawaii Revised Statutes, provides in
pertinent part:

(b) The following are examples of information in which
the individual has a significant privacy interest:
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government agency employees do not have a significant privacy
interest? in "information relating to the status of any formal
charges against [them] and disciplinary action taken."
Consequently, we advised that under sections 92F-11(b) and
92F-14 (b) (4) , Hawaii Revised Statutes, an agency must disclose
the following information upon request:

(1) The fact that a "formal charge" or complaint

has been filed;

(2) The name of the agency employee against whom
the complaint has been lodged;

(3) The "status" of the complaint as pending (for
example, "under investigation") or concluded
(for example, "dismissed");

(4) The disciplinary action taken in response to
the formal charge, if any; and

(4) Information in an agency’s
personnel file, or applications,
nominations, recommendations, or
proposals for public employment or
appointment to a governmental
position, except information
relating to the status of any
formal charges against the employee
and disciplinary action taken or
information disclosed under section

92F-12(a) (14); . . . .
Haw. Rev. Stat. § 92F-14(b) (4) (Supp. 1991) (emphasis added).

2For information to be protected from public disclosure

under the UIPA’s "clearly unwarranted invasion of personal
privacy exception," section 92F-13(1), Hawaii Revised Statutes,
an individual must have a "significant privacy interest" in that
information. In the absence of a significant privacy interest,
the Legislature has stated that "a scintilla of public interest
in disclosure will preclude a finding of a clearly unwarranted
invasion of personal privacy." H. Conf. Comm. Rep. No. 112-88,
14th Leg., 1988 Reg. Sess., Haw. H.J. 817, 818 (1988); S. Conf.

Comm. Rep. No. 235, 14th Leg., 1988 Reg. Sess., Haw. S.J. 689,
690 (1988).
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(5) Any other information about the agency
employee which is designated as public under
section 92F-12(a) (14), Hawaii Revised
Statutes.

The University subsequently requested the Attorney
General to provide a clarification of OIP Opinion Letter No.
90-12. This clarification was provided by the Attorney General
in a letter dated December 28, 1990. In brief, the Attorney
General found that there was no "clear error" in the OIP’s
analysis and conclusions, and that the same were "well supported
in both law and logic." The additional issues raised by the
University in its letter to the Attorney General were addressed
by the OIP in OIP Opinion Letter No. 90-39 (Dec. 31, 1990).

As a result of the advice provided in the opinion
letters issued by the OIP and the Attorney General, University
President Albert Simone held a press conference. At this press
conference, President Simone announced that, in accordance with
requirements of the UIPA, the University would publicly disclose
the names of faculty members against whom formal charges of
sexual harassment had been lodged, the status of those charges,
and any disciplinary action taken in response to the charges.
However, before this information was publicly disclosed, the
University of Hawaii Professional Assembly ("UHPA") and the
Hawaii Government Employees Association ("HGEA") filed actions in
the First Circuit Court for declaratory and injunctive relief

against the University.
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On January 25, 1991, the First Circuit Court for the

State of Hawaii issued orders granting the UHPA’s and the HGEA’s
motions for preliminary injunctive relief and enjoined the
University from disclosing the names of any UHPA or HGEA member
formally charged or disciplined under the University’s sexual
harassment policy pending a determination of the controversy on
the merits.

Additionally, the UHPA filed a Prohibited Practice
Complaint before the HLRB requesting it to find that the
University’s disclosure of information relating to disciplinary
action taken against its members would be in violation of UHPA’s
collective bargaining agreement and, therefore, an unfair labor
practice under chapter 89, Hawaii Revised Statutes. On March 23,
1991, the HLRB found that the University’s disclosure of
information concerning disciplinary action imposed upon members
of the UHPA would constitute an unfair labor practice. This
decision has been appealed by the State to the First Circuit
Court, but was dismissed for being premature. See Board of
Regents v. Tomasu, et al, Civil No. 92-1389-04.

The OIP believes that the clarification of the UIPA’s
provisions concerning the public’s right to know about
disciplinary action taken against State or county agency
employees is a matter that should be resolved by the Legislature,
not the courts, and such clarification should take place this
legislative session. While the circuit court cases are scheduled

for trial in August of 1993, there is a good possibility that the

Page 5 of 12



Copied from Hawai’i State Archives

circuit court decision will be appealed by the adversely affected
party, thus leaving the ultimate resolution of the issue to an
appellate court. We believe that the best and most cost
effective solutions to disputes such as this are legislative, not
judicial.

Additionally, because of the importance of the issues
at stake, the prompt clarification of the UIPA’s provisions
concerning public access to information concerning discipline
imposed by State and county agencies resulting from employment
misconduct is essential. The importance of resolving this matter
legislatively, and as soon as possible, is reflected in the
newspaper editorials attached as Exhibits "A" through "F"
respectively. Further delay in the clarification of the UIPA’s
provisions will promote public distrust of government agencies
and their officials, a result completely inimical to the
Legislature’s intention in adopting the UIPA. See Haw. Rev.
Stat. § 92F-3 (Supp. 1992).

Moreover, the OIP continues to receive numerous
inquiries from agencies, the media, private citizens, and
government agency employees concerning what information, if any,
may be disclosed to the public about alleged employment
misconduct by public employees and officials. For example:

(1) May the Honolulu Police Department publicly
disclose the names of police officers who
have been suspended or discharged for

violating the Department’s standards of
conduct?
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(2) May the Department of Public Safety disclose
the names of Adult Corrections Officers who
were found to have engaged in non-consensual
sexual conduct at womens’ correctional
facilities, or who wrongfully collected
overtime payments of hours that were not in
fact worked?

(3) May the Department of Education publicly
disclose the name of a football coach who was
found to have made racist remarks in the
presence of student athletes, and the
disciplinary action taken as a result of such
conduct?

(4) May the names of public employees found to have
violated employment policies prohibiting sexual
harassment in the workplace be publicly disclosed?
Without a clarification by the Legislature, the OIP,

(and as a result, all State and county agencies), is left without
clear guidance concerning what can or cannot be disclosed about
employment misconduct by public servants. In the absence of such
clear guidance, the State and the counties are exposed to

additional liability and potential additional lawsuits.

II. OIP’S SPECIFIC OBJECTIONS WITH THE PRESENT DRAFT OF S.B. NO.

1363, 8.D. 2

A. Policy Objections to Current Draft of 8.B. NO. 1363,
8.D. 2

1. Special Exemption for Police Officers
As presently drafted, this bill provides a special
exemption for police officers. Under this special exemption, the
public would be deprived of access to information, in
individually identifiable form, concerning sustained misconduct

by police officers that results in their suspension or discharge.
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The OIP believes that an insufficient basis exists to
protect from public accessibility information concerning
suspensions or discharges that are imposed upon county police
department officers who are acting under color of police
authority. While police organization representatives testified
in previous hearings on this bill that police officers are unique
in that they can be disciplined for conduct that occurs while
they are off-duty, the OIP believes that, to the extent the
police departments are authorized to impose employment discipline
for such conduct, it is sufficiently employment related to
warrant no favoritism or special exemptions for police officers.
The OIP believes that neither police officers nor other
public servants have a constitutional privacy interest that would
be implicated by the disclosure of information concerning
employment misconduct which has been sustained and that results
in a suspension or discharge. As the Alaska Supreme Court stated
in a recent decision involving the disclosure of citizen
complaints against police officers:
What then is the state’s interest in
compelling disclosure? We have already set
forth the state’s interest in maintaining and

preserving our system of government by
ensuring openness. There is perhaps no more
compelling justification for public access to
documents against police officers than
preserving democratic values and fostering
the public’s trust in those charged with
enforcing the law.

. « . We f£find the public policy
considerations of openness, free access to
the workings of government, insuring the
effective operation of our judicial systen,
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and preserving our democratic ideals
compelling.

Jones v. Jennings, 788 P.2d 732, 738-40 (Alaska 1990).

We agree with statements by police officers’
organizations that most police officers are hard working,
dedicated public servants. According to annual internal affairs
statistics kept by the Honolulu Police Department ("HPD"), of 438
employees investigated for employment misconduct in 1992, only
one employee was terminated, and 48 others were suspended. Only
seventeen HPD officers were suspended for periods in excess of
three days. However, the blanket of secrecy that has been cast
over the identities of these officers detracts from, and does not
foster or promote, public confidence and trust in those assigned
the often difficult job of enforcing our laws.

For the forgoing reasons, the OIP is strongly opposed
to this bill’s inclusion of a special exemption from disclosure
for information concerning sustained suspensions or discharges of
county police department officers; all public servants should be
placed on equal footing when it comes to the disclosure of this
information. In the absence of such equal treatment, the UIPA,
which after all, is intended to be a uniform law, will cease to

be uniform in this very important public information area.

2. Conditioning Disclosure on Exhaustion of Grievance
Procedures

The OIP is troubled by the possibly dangerous precedent
that might be created by the provisions of this bill that

condition public access to information about employment
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misconduct by public employees upon the exhaustion of all

collectively bargained grievance procedures.

Because such procedures, especially arbitration, often
take significant periods of time to complete, the provisions of
this bill would, in many cases, significantly delay public access
to information about employment misconduct by public employees
until months, or even years, after the occurrence of the conduct
that is complained of.

Additionally, the OIP believes that the Legislature may
be setting a dangerous precedent by tying public access to this
information to the exhaustion of procedures established through
collective bargaining. It is the declared public policy of this
State that "the formation and conduct of public policy--the
discussions, deliberations, decisions, and actions of government
agencies shall be conducted as openly as possible." Haw. Rev.
Stat. § 92F-2 (Supp. 1992).

The OIP wonders whether, deferring control of the
State’s information access policies to provisions established
through collective bargaining will lead to other erosions of the
State’s declared public policy. For example, under section 92F-
12(a) (14), Hawaii Revised Statutes, the compensation paid to
State and county employees is generally public information. May
public employees’ organizations collectively bargain to establish
the secrecy of this information or other government records? We
think not. Rather, these are determinations for the Legislature

to make with the benefit of community input.
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Finally, while there are grievance procedures that have
been established through collective bargaining, and procedures
applicable to employees in the State’s civil service, see section
76-42, Hawaii Revised Statutes, the OIP is not aware of any
grievance procedures that may be invoked by exempt and excluded
employees. If our understanding in this regard is correct, it
would be difficult to apply this bill, if enacted, to misconduct
by exempt and excluded employees.

B. Stylistic and Drafting Concerns with 8.B. NO. 1363,
8.D. 2

This bill purports to create an affirmative disclosure
requirement in section 92F-14(b) (4), Hawaii Revised Statutes. As
mentioned above, this section of the UIPA was not intended to set
forth affirmative agency disclosure provisions, but merely
identify information that is or that is not subject to a
significant privacy interest.?

As such, the language in the current draft stating that
"the following information shall be disclosed thirty-calendar
days after a written decision" should be redrafted to clearly and

simply state that the information is not subject to a significant

privacy interest.

3See H. Stand. Comm. Rep. No. 342-88, 14th Leg., 1988 Reg.
Sess., Haw. H.J. 969, 970 (1988) ("in this part are examples of
those records in which the individual has a significant privacy
interest. Your Committee intends these records to be available
following the application of the "balancing test" to determine

whether the public interest in disclosure outweighs the privacy
interest").
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Attached hereto is a suggested House Draft 1 of S.B.
No. 1363, S.D.2, which the OIP suggests would remedy the current
stylistic flaws present in this bill. The attached re-draft
retains the special exemption for police officers, to which the
OIP strongly objects. We believe that suggested House Draft 1
meets with the approval of the UHPA, and other public employees
organizations; however we would respectfully request that this
Committee delete the special exemption for police officers.

In conclusion, the OIP supports the spirit and purpose
of this bill, but is opposed to the bill as currently drafted.

We will be happy to try and answer any questions.

LT93118I
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More police daia ,1

EONOLL‘LU police are now providing more information ‘

about the disciplinary acticps against theirown, butthe |
public 2eeds more derails on the identties of the offi- :
cers and circummstances of the incidents.

Last month, police reported that an officer was fired for
off-duty miscorducs which inciuded ..ahc.ous use of paysical .
force. It was the first time that a disciplinary firing has beenre-
porzed by the police sicee Chier Michaei \Iakamura started re-
leasing short su=raries of discipiizary actons in August.

P;ogras by both the Poiice De"armant and the honolulu Pl
Police Commission in skaring more information with the pub- 4 |
lic has been encourag:ng But concerms about protecting the -~ 45
privacy rights of police officers conzinue to prevail. Thisis -
partly because t2e State of Eawaii Organization of Police Offi-
cers (SEOPQ) and its aggressive defense of its member officers,
and because of sensitivity to Hawaii's privacy laws.

Protecting rights of the in=ocerntis impor-ant, buta puuhc
safery emplovee should not have more rights of privacy than
other people. Details of serious offenses involving violent be- : .|-
havior should aot be kept secret, whether they mvolve a pohce
officer ora citizen arrested in a domestic d.xsnute. i

Chief Nakamura and “ohc" Com:mssmne'- Shp Hong de-
serve community supportin their conunuing efforts to share
more of the business of police with a tazpaying publicinneed

* of knowing how well its safety services are managed.

?. s
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S . B. NO. _1363, S.D. 2

A BILL FOR AN ACT

RELATING TO THE UNIFORM INFORMATION PRACTICES ACT (MODIFIED).

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Subsection (b) of section 92F-14, Hawaii Revised
Statutes, is amended to read as follows:

"(b) The following are examples of information in which the

individual has a significant privacy interest:

(1) Information relating to medical, psychiatric, or
psychological history, diagnosis, condition, treatment,
or evaluation, other than directory information while
an individual is present at such facility;

(2) Information identifiable as part of an investigation
into a possible violation of criminal law, except to
the extent that disclosure is necessary to prosecute
the violation or to continue the investigation:;

(3) Information relating to eligibility for social services
or welfare benefits or to the determination of benefit
levels;

(4) Information in an agency’s personnel file, or

applications, nominations, recommendations, or
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S . B. NO. _1363, S.D. 2

Page 2

proposals for public employment or appointment to a
governmental position, except [information relating to
the status of any formal charges against the employee
and disciplinary action taken or information disclosed
under section 92F-12(a) (14):]:
(A) Information disclosed under section 92F-12(a) (14):
and
{B) The following information related to employment
misconduct that results in the emplovee’s
suspension or discharge:
(i) The name of the emplovee;
(ii) The nature of the employment related
misconduct;
(iii) An agency summary of the material
allegations of the misconduct;
(iv) PFindings of fact and conclusions of law, if
any: and
(v) The disciplinary action taken;
when the following has occurred: the highest
non-judicial grievance adjustment procedure timely
invoked by the employee or the employee'’s
representative has concluded; a written decision
sustaining the suspension or discharge has been

issued after this procedure; and 30 calendar days
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have elapsed following the issuance of this
decision; provided that this subparagraph does not
apply to officers employed by county police
departments;

(5) Information relating to an individual’s nongovernmental
employment history except as necessary to demonstrate
compliance with requirements for a particular
government position;

(6) Information describing an individual’s finances,
income, assets, liabilities, net worth, bank balances,
financial history or activities, or credit worthiness;

(7) Information compiled as part of an inquiry into an
individual’s fitness to be granted or to retain a
license, except:

(A) The record of any proceeding resulting in the
discipline of a licensee and the grounds for
discipline;

(B) Information on the current place of employment and
required insurance coverages of licensees; and

(C) The record of complaints including all
dispositions; and

(8) Information comprising a personal recommendation or

evaluation."
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SECTION 2. sStatutory material to be repealed is bracketed.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.

INTRODUCED BY:
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The Seventeenth Legislature, State of Hawaii
House of Representatives
Committee on Labor and Public Employment

Testimony by
HGEA/AFSCME Local 152
March 20, 1993

SB-1363  RELATING TO THE UNIFORM
S.D.2 INFORMATION PRACTICES ACT
(MODIFIED)

The Hawaii Government Employees Association, AFSCME Local 152, AFL-CIO, supports the
intent and purpose of SB-1363, S.D. 2.

This bill proposes to amend the Uniform Information Practices Act (Modified), to clarify what
information about employment-related misconduct may be disclosed and at what stage of the
disciplinary process such disclosure may occur.

HGEA/AFSCME supports the general concepts of disclosure of appropriate information
contained in employee personal records where it serves the legitimate public interest and
safety as balanced against the employee’s right to privacy. HGEA/AFSCME agrees that
information disclosed under Section 92F-12(a)(14), Hawaii Revised Statutes, is an exception
to information in which the individual has a significant privacy interest as long as adequate
safeguards are in place so that employees can perform their work in a work environment
where the use of disciosure of personal record information, in and of itself, does not become
a form of discipline, in an environment relatively free from defamatory liable and slander, and
in an environment that provides meaningful due process.

We believe that the language of SB-1363, S.D. 2 strikes the proper balance between the

public’s right to access governmental records and the individual's constitutional right to due
process and privacy.

We respectfully request your favorable consideration of SB-1363, S.D. 2.
Respectfully submitted,

ussell K. Okata
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Toestimony Betore the House Committee

on Labor and Public Employment
March 20, 1993

Chairman Yonamine and Members of the Committee:

My name is John Radcliffe, and | am the Associate Executive Director for
the University of Hawaii Professional Assembly.

The UHPA can now support Senate Bill 1363, Senate Draft 2. After three
years of wrangling over this matter before the Legislature and in the courts, it
now appears as if reasonable compromise has been worked out by the various
parties and can be agreed to by most, if not all, parties concerned.

We note, however, Mr. Chairman and Members of the Committee, that
one of the problems inherent in the Office of Information Practices Act, as it
applies to Chapter 89 - the Collective Bargaining Act - is that it set up a conflict
of laws. It may be important to insert into the Standing Committee Report on
this measure, if it is passed, some words to the effect that the Legislature has
considered this factor of a conflict of laws and now believes that in this narrow
and new construction, that for this purpose, and this purpose alone, the
Uniform Information Practices Act supersedes Chapter 89.

Our attorneys stand ready to assist the Committee in writing language,

should you wish it.

Thank you for the opportunity to testify before your Committee today.

UNIVERSITY OF HAWAI
PROFESSIONAL ASSEMBLY

1017 Paim Drive * Honolutu, Hawaii 96814
Telephone: (808) 528-5157 » Facsimile: (808) 528-5431
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STATE OF HAWAII ORGANIZATION OF POLICE OFFICERS

1717 Hoe Street, Honolulu. Hawaii 96819-3125
Telephone (808) 847-4676. FAX (808) 841-4818

WRITTEN TESTIMONY

BEFORE THE : House Committee on Labor and Public Employment
Representative Noboru Yonamine, Chairman

HEARING DATE: March 20, 1993, Saturday, 8:30 a.m.
Conf. Room 1008, Leiopapa A Kamehameha Bldg.

REGARDING : Senate Bill 1363, S.D. 2

"Relating to the Uniform Information Practices
Act (Modified)"

Chairman Yonamine and Committee Members:

Thank you for giving me the chance to address you
regarding Bill 1363, S5.D. 2. My name is John Woo and I am a

Detective with the Honolulu Police Department and also the
President of SHOPO.

We at SHOPO strongly support Senate Bill 1363, S.D. 2.
We believe that this version of S.B. 1363 shall serve our
Community in the best possible way because it recognizes that the
good morale of police officers is essential to good police work.

We are also aware that efforts are being made to delete
the '"police officers" exception from S.B. 1363, S.D. 2. These
efforts dismay us and we would like to address this effort by
submitting to you, testimony that was previously presented at
other hearings by SHOPO regarding earlier versions of S.B. 1363.
This testimony reflects police officers' negative feelings about
releasing identities of public employees following job related
discipline. The attached is the testimony previously delivered.

Respectfully submitted,

OHN WOO
President, SHOPO

Attachment

‘A Poben (rnnmeating *ae Dalisa haniee Mk
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STATE OF HAWAIlI ORGANIZATION OF POLICE OFFICERS

1717 Hoe Street, Honolulu. Hawaii 96819-3125
Telephone (803) 847-4676. FAX (808) 841-4818

WRITTEN TESTIMONY

BEFORE THE : SENATE COMMITTEE ON
EDUCATION, LABOR AND EMPLOYMENT

HEARING DATE: MONDAY, FEBRUARY 8, 1993, 3:30 P.M.
REGARDING ¢ SENATE BILL 1363

"RELATING TO THE UNIFORM INFORMATION PRACTICES ACT
(MODIFIED)"

Chairman McCartney and Committee Members:

Thank you for giving me the chance to address you
regarding Bill 1363. My name is John Woo and I am a Detective
with the Honolulu Police Department and also the President of
SHOPO.

We at SHOPO realize that this Bill seeks to promote the
public's right to know what is occurring within State and County
government. But as representatives of police offiers, SHOPO
would like you to understand that disclosure regarding personnel
must be limited at some point, in order for the Police Deparment
to function properly. We believe this Bill seeks to go beyond
that limit and that if enacted into law, this Bill will have a
detrimental affect upon police officers in their attempt to do
their jobs. -

The detrimental effect of this Bill comes from its
directive to name individuals who are disciplined for employment
misconduct. It is detrimental because an individual police
officer is merely 1like all of us, a person. A person with

feelings and a family that feels and hurts with that officer.
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Senate Bill 1363

John Woo, SHOPO

Page 2

This Bill segks, whether intentionally or not, to hurt
police officers as people. By making public the identities of
police officers being disciplined, this Bill seeks to give out an
additional and harsher penalty to the police officer. That

penalty is, Public Shame and Ridicule.

Shame and ridicule in return for doing one's job. That

is what this Bill concerns.

This Bill 1is not a Bill that will improve law
enforcement. Rather it is one that will eat at a police
officer's confidence to react to situations in which controversy
and possibly hostility are present. Confidence which will erode
because of fear of making a judgement error in the field and
subsequently finding a police officer and his family shamed.

This Bill is not a Bill that will ensure the unearthing
of heinous wrongdoing by police officers. Heinous wrongs
committed by public officials are thoroughly investigated by the
FBI, the Justice Department, the local Prosecutor's Office, the
respective Police Commissions or by the Police Departments
themselves. For those who have been scrutinized by these
agencies and found to have committed grave wrongs, they have been
publicly punished through our criminal and civil systems of

justice. This Bill does nothing to improve nor detract from

these systems of justice which deal with heinous wrongdoings.
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What this Bill does do, is attempt to make minor wrongs
of police personnel, public information. Minor wrongs such as an
officer's swearing on the job, or his sleeping on the job or his
missing a court appearance are examples of employment wrongs this
Bill seeks to uncover. We gquestion whether these wrongs are so
grievous that all persons in the community must be informed of
it. We think not.

We think not because police officers are people.
Public shame and humiliation should be reserved for the very
worst of wrongs. Shaming a police officer for minor employment
wrongs would only hurt him as a person. This hurt as with any
person so shamed, can take the heart out of a police officer's
will to do the best possible job he can.

Half hearted police work is not what our community
needs or deserves. But this is what can happen should this Bill
become law.

Again, police officers are extensively scrutinized by
Federal, State and local agencies. The "dirty cop" has been and
will be publicly rooted out of the Police Department. The good
police officer, though, should not be publicly shamed for minor

errors of judgment. That would be a poor management practice and

hurt us all.
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Lastly, I would like to remind this Honorable Committee
that pending in the Circuit Courts is a matter relating to the
public disclosure of identities of ©public employees in
disciplinary matters. My understanding is that <questions
relating to personal privacy under law and rights of
confidentiality under collective bargaining agfeements are now
under review. It is SHOPO's belief that to allow this Bill to
become law at this time would only add to confusion now being
wrestled with by the courts.

I thank you for your time and consideration of what has
been said and ask that you help SHOPO in its efforts to make law

enforcement a proud profession.

Respectfully submitted,

e .
»_/ 2 % I g
Vi
%,7( JOHN WOO
President, SHOPO
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STATE OF HAWAIl ORGANIZATION OF POLICE OFFICERS

1717 Hoe Street. Honolulu. Hawaii 96819-3125
Telephone (808) 847-4676. FAX (808) 841-4818

WRITTEN TESTIMONY

BEFORE THE : House Committee on Labor and Public Employment
Representative Noboru Yonamine, Chairman

HEARING DATE: March 20, 19923, Saturday, 8:30 a.m.
Conf. Room 1008, Leiopapa A Kamehameha Bldg.

REGARDING = Senate Bill 1363 SD 2 :
"Relating to the Uniform Information Practices
Act (lodified)"

Chairman Yonamine and Committee Members:

My name is Gary Witt. As has been stated in past
testimony concerning this issue, it is SHOPO's position that

names of its members disciplined should not be released. There

are several reasons for this stance.

1A Public Shame and Ridicule. Not just the officer

but his family also. In 1991, when HPD Personnel Orders were

published on television, children of the officers were harassed

and teased at school.

In 1979, an officer falsely accused and slandered
in the media took his own life in order to save his family from
further disgrace.

2ls HLRB Decision #CE-07-152 issued on March 23, 1992,
stated: "The Board holds that parameters of the grievance
procedure, including the confidential nature of disciplinary
actions, are negotiable under Chapter 89, HRS." The Board
emphasizes this very strongly in its Decision.

3% There are two cases pending decision in Circuit
Court that deal with this very issue. These cases will decide

the balance to public right to know vs. privacy of employees.

A Police Orgamzation for Police Officers Only
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4, Police Officers are held to higher standards than
other public employees. This is rightly so. But as a result of
these high standards, they are subject to discipline for things

others take for granted.

51 Police work is confrontational; what the average
person can walk away from, Police must confront.

Our members are not asking for special treatment, just
equal treatment. If the average citizen is disciplined on the
job, this is done privately. If he's arrested it becomes public
knowledge. We feel this treatment is fair. If an officer's
conduct results in criminal charges being filed or civil suit,
his name is made public as with all citizens. Discipline is a
management tool not meant to punish but to educate the employee.
As such, it should be used with dignity. ‘'"Praise in Public,
Criticize in Private" is probably the golden rule of management.
This Bill would eliminate the ability of the employer to
discipline with dignity. It will make ineffective 1law
enforcement, by causing police officers to hesitate in time of
crisis. It may make them "walk away".

As for the 100 day time limit set by this legislation,
this will interfere with the due process allowed under the

employee grievance process. Some grievances take as long as

three years to settle.
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Also, the term '"non-judicial grievance adjustment

procedure" is unclear. If this non-judicial adjustment is

overturned in the employee's favor after 100 days, "then what?"

Public employees are not second <class citizens.

Therefore we ask you not support this legislation for the reasons

SHOPO strongly supports Senate Bill 1363, SD 2. Ve

believe this is the best compromise possible. %e would like to

remind this body that the Police Departments currently disclose
statistics concerning discipline on a monthly basis to assure the

public that officers are being disciplined.

We ask that you pass this Bill out in its current form,

in the interest of maintaining a strong pro-active law

enforcement effort in the State of Hawaii.

Respectfully submitted,

Oahu Chapter Board of Directors
SHOPO
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STATE OF HAWAII ORGANIZATION OF POLICE OFFICERS

1717 Hoe Street. Honolulu. Hawaii 96819-3125
Telephone {808) 847-4676. FAX (808) 841-4818

WRITTEN TESTIMONY

BEFORE THE : House Committee on Labor and Public Employment
Representative Noboru Yonamine, Chairman

HEARING DATE: March 20, 1993, Saturday, 8:30 a.m.
Conf. Room 1008, Leiopapa A Kamehameha Bldg.

REGARDING 2 Senate Bill 1363 SD 2
"Relating to the Uniform Information Practices
Act (lodified)"

Chairman Yonamine and Committee Members:

Thank you for allowing me to voice on behalf of police
officers throughout Hawaii, our concerns regarding S. B. #1363.

S. B. 1363 1is worrisome to police officers for many
reasons. Most of those concerns shall be covered by others
testifying before this Honorable Committee and therefore those
concerns shall not be reiterated here. The point that shall be
raised here though, is that S. B. #1363 is too vague as written
and would therefore possibly cause confusion and litigation.

Specifically, the Bill 1is wvague at §(b)(4)(B).
§(b)(4)(B) utilizes the phrase, "highest non-judicial grievance
adjustment procedure', to describe a point in time in the public
employer's disciplinary process. That phrase though is ambiguous
because it does not make it clear whether Administrative hearings
such as arbitration are considered "judicial" or '"non-judicial"
under the words of the Bill. (The Hawaii Rules of Court, includes

a section addressing Arbitration; see Hawaii Arbitration Rules).
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Because of this ambiguity, the time for information to be
released under S. B. #1363 is not clear and it could cause
confusion.

As stated above though, police officers have other
views which shall be aired by others. Those views do not favor

release of identities of police officers at any time.
Respectfully submitted,

ot -

]
MICHAEL K. SHIRO
General Counsel
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CERIY KEIR
1 ditor

March 19, 1993
Testimony on S.B. 1363, S.D. 2

Rep. Noboru Yonamine and members of the House Committee on
Labor and Public Employment

Mr. Chair@an and Members of the Committee:

On behalf of The Honolulu Advertiser, I urge you to
drastically amend Senate Bill 1363, S.D. 2 -- or to kill it.

The attached editorial, published by The Advertiser on March
1, 1993, discusses what we feel are the major arguments
against this bill in its present form.

Legislators clearly must balance the privacy rights of
public employees against the citizens’ right to know about
government misconduct, but we feel this draft is no balance
at all. It stacks all the cards in favor of the employee
guilty of misconduct.

At a time when public confidence in public servants is at a
low ebb, this is a step in the wrong direction.

Gerry \Keir

Editor

Enclosure: Advertiser editorial of 3/1/93

News Building ® 605 Kapiolani Blvd. ® Mail Address: P.0. Box 3110, Honolulu:Hawaii 96802 Phone: (808) 525-8080
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We've been klckmg up a fuss
about the.five months of -
secrecy that surrounded the
probe of altered/records in the
drunk driving arrest of former
~ state Representative Karen .

* Horita. -
.~ That’s because the pubhc has
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knowing of improper conduct -
by any state or county

) .employee

-:2"Since 1989, Hawaii has had an
“estimable law called the

- Uniform Information Practices
Act, which mostly r uxres that
-'_y‘pubhc records be public. -

‘+ But since then, the': -," AT
* Legislature has been’ struggling
' to fine-tune the part that deals
with when ‘action-against an

't - employee — and the employee’s

"~ name — should become public.
A report from the Senate ! —
Committee on Education, Labor
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rand Employment makes a
itentative step in the right
i direction, but the proposal still
needs substantial work.
~In particular, it exempts
police officers. That's sunply
unacceptable
And it sounds like dlsclosure

-wouldn’t come until all avenues

of appeal had been exhausted

i — plus another 30 days. That
~could literally take years — the

equivalent of waiting for a
felony conviction to be upheld
by the Supreme Court.

- At a minimum, disclosure
should occur when an

‘administrator finds probable
“cause and takes disciplinary
“action. That’s when the public -

has a right to know.
In our view, the law ~— and

“the principle of maximum

openness — should govern.
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THE PULSE OF PARADISE

A0 M ELANACGAN Serving Hawau
| (it i Butilahor Since 1882

March 18, 1993

Rep. Noboru Yonamine and Members

of the House Labor and Public Employment Committee
State Office Tower
Honolulu, Hawaii 96813

Dear Rep. Yonamine and Committee Members,

Senate Bill 1363, S.D. 2, which would change the Uniform Information Practices Act, has
been brought to our attention. This bill would extend the period before disciplinary action
is disclosed to a month after discipline has been sustained at the highest level of review
and exempt the discipline of police officers from public disclosure.

We believe this bill is unnecessary and contrary to the public interest. Additionally, we
feel it will undermine public confidence in local govermment and in the police.

Recent events, such as the outcry against abuse of no-bid contract regulations at Aloha
Stadium, widespread belief in allegations of sexual misconduct by a U.S. senator, broad-
based rejection of the nomination of a political insider to the Hawaii Supreme Court and
even the fact that the Democratic candidate for president failed to win a majority of the
Hawaii vote, have demonstrated this erosion of confidence.

Our readers tell us Hawaii's government is one of back-room deals, favoritism, secrecy,
incompetence, intimidation and turpitude. In the last election, fed-up Hawaii voters
stayed away from the polls in large numbers. Even the reputation of our fine city police
department is checkered. People who feel they are being misrepresented, hoodwinked,
abused and ripped-off clamor for us to investigate. Against this backdrop of suspicion,
imposing additional secrecy in the area of public employee misconduct is undesirable.

| am confident that our police forces are honorable organizations that deserve good
reputations. However, allegations of police brutality in Hawaii are routinely made to this
newspaper and have appeared frequently in the national press. The climate of secrecy in
which police discipline is handled adds credibility to these charges and leaves the public
to imagine the worst, that the police are a fratemity that takes care of its own before it
takes care of the public.

Govemments that operate in the open inspire public confidence. Certainly, there are
rights to privacy guaranteed by our state constitution. Government openness, however,
should not give those rights a wider berth than necessary.

Published by Liberly Newspapers Limiled Partnership
Post Office Box 3080, Honolulu, Hawan 96802 @ Telephone: 808/525-8612; Fax: 808/523-8509
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Those who govem in our nation do so at the consent of the govemed. In Hawaii, that
consent is eroding. | urge you to cast more light on cases of misconduct by public
employees, not less. Allow that light to shine brighter on the police and inspire public

confidence rather than allow police discipline to be handled in the dark — or, since we
will not be told, perhaps not at all.

|
|
|
|
|
|
|
|
|
f

Please reject Senate Bill 1363, S.D. 2.

Sincerely,

l it
K
\ i

Johp Flanggan
Editor & Publisher
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HAWAII CHAPTER

March 19, 1993

Rep. Noboru Yonamine

House Labor and Public Employment Committee
State House of Representatives

State Office Tower

Honolulu, HlI 96813

Rep. Yonamine and Committee Members:

Re: §.B. 1363, S.D. 2

The board of directors of the Society of Professional Journalists wants to convey that,
upon review of S.B. 1363, S.D. 2, we find the legislation to be poorly thought out.

Although the intent is to release information on the misconduct by government

employees, the bill will greatly impair the public's right to know what its government
is doing to solve misconduct.

SPJ prefers the original measure, sponsored by the Office of Information Practices,
which discloses information at the point that the first person of responsibility makes
a decision in the case. The current version would significantly delay release of
information until the last administrative appeal is over. This also would eliminate
disclosure of many cases.

We object to exempting police misconduct from the provisions of the measure. As recent
events have shown, the public is deeply concerned about how the Honolulu Police
Commission and Police Department handle police brutality cases.

The public has a right to know about these cases, and this measure would close the door
on disclosure.

Thank you for your time and attention.

Sincerely,

P o

Diane Chang

President, Society of Professional
Journalists—Hawaii Chapter

Senior Editor & Editorial Page Editor,
Honolulu Star-Bulletin
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BIG ISLAND PRESS CLUB

Bus 1920 o Hilo, Hawell 96720

To: Huuse c.f Represenilalives, Hawaii State Legislature
Committee on Labor and Public Employment
Sk, Nu. 1363‘ 9.0. 1
Mar. 20, 1993

From: Big Island Frecss Club
P.0O. Box 1920
Hile, HI 9&721%

Honorab:le Chairman Noborit Yonamine and membere of the
Committen on Labor and Fubliz Emplovment. The Rig Is)land
Frece Club opposes S.H, No.133, 8.0, 1, "4 Eill for an Act
Relating to the Uniform Infermatism Fractices Act
(Mocified) " as written.

The Press Club supports the bzsic body of the bill
providing for disclosure of information relaling to employee
micgconduet in cusee of suspersion or discharge. The Press
Clun opposes the exception for police officers and believes
the exception should be deleted.

e helieve police officers shonld be treated neither
batter nor worse than other sovernmerntal employees. Special
burdena ehauld not be imposed on them. nor shouwld special
privil eges he granted to them.

e understand that there ig a concern that officers,
hecaune of the 24-hour-per~-day definition of their duties,
are conterned ahout the disclosure of trivial of+épnsrpse thev
may commit during nominally off-duty hours. An example
frenently esd i& that nt an nff:rer disciplined for
arauirig with hie wife or her hushard durina off-duty hours.

We helieve such amn example 1o be fauity. We have
confidence 1n the officer’s superiors nct to impose
cugnenclimon er diegmissal for such minor offenses not
connected with the employ=e’'= statue az an officer.,

Om the eother hand, 2 more zorious intraction by an
Officer, such as demanding free entrv to a sporting event
becavsr of his or her status as & police officer, might
subject him or her to suspencsion.

I the officer’s ruperiors deterrmine & suspension i
warranted, the FPrecs Club helisves public disclosure of the
mistonduct e also warraitbed.

The Fress Clubh is trowhled by the ahsence from the report
uf Lhe Senele Commitiee o Judiciery vt an analywis uf awliy o
special exception is proposed for police cofficers.

rmemners of the public may rightfuliy ask why the
l.egis) ature would propocse special privileges for police
Otti1cers without oroviding Justi+sration.

The Fresze Club bhelieves there is no justification and
this ®pecial priviiege shauld not be granted.

Sincerely,
Bishop, Fresident

Hunte
Big Island Frese Club.
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HAWAI'l GREEN PARTY

P. 0. BOX 61796, Honoluln, Hawal'i 96839 (808) $28.1228

March 20, 1963

Chairman Yonamine end members of the House Committée on Lobor and

Public Employmont, my name 13 Dovid Anstine und I'm nere togay to testify
for the Hawei'i Green Party.

We are very plesased with the intent of SB 1363, 60 2, to give the public
mora information sboutl our governmant and our employess. liowever, we
think sovaeral chenges must be mede to Lhis droft of the bill in order to
reslize the intent of the bill.

(1) we definitely want intormation made publfc ebout employss misconduct
by police officers. { 8

They are our employcou, Loo, and we want to know ebout their mwconduol

especially since their work entails the use of vislence and could resull in
sbuse of thal empowerment,

(2) We think the fnformation gbout public employge misconduct should be

Lt not only ofter a person is
suspended or discherged. This 15 consistent with the legat system's methud

of making sccuset{ons publit when they are slleged, nul aficr the person is
convicled and sentenced.

Thank you for this vpporlunity to Lestity.

Sincerely,

20 =

David Anstine
0'shu Co-chair, Howai'i Green Party
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CODE OF SILENCE/BROKEN

P.O.Box 10447 . Honholulu, Hawaili 9UB16 . Tel. 808 733-2036/944-1141

Morch 20, 1993

Chaimman Yonamine and members of the House Commiiee on Labor and Public
Eraployment: my name ie Toni Worstand | spesk today for Code of S ilencefBroken, a
communiyalliance which is concerned about the Issue of sexual harassment in sccisty. am
testiying today on Senate Bill 1363, Senate Draft 2, because this bill affects the issue of sexual
harassment .

According to the National Councll of Research of Women study (Noy. 18¢1), 50-85% of
all women suffer some form of sexual harassment somstime in their academic o working life
andonly 1% of sexual harassment cases are reported. Ninety-seven percent (972 of all
victims are women  While this bill is about open government and public information, it's also
about women'srights, because It impacts the prevention and punishment of sexus harassment.

We support the Intent of this bill ko make government processes more opeh by disciosing
information about public employee misconduct. The more open and accessible the system ks,
the more citizens are encouraged and empowered to participate and the more public
accountabillty Is increased; these ane both faudable kegisiative goals.

However, we songly oppose: (1) Lthe bill's provision that public disclosure be made
only if the misconduct proceedings resuls in suspension or discharge of the emploves; () the
deloying of dioclosure until 20 days after the highest non-judicial procedure; and (3) the
exception of police officers from disclosure requirements.

(1)  Webelieve thatthe public pays for the setvices and the administration of puiblic
employees and k has the right to know abouk serlous aliegations which potentially threaten
harm, atthe time those allegations are formalized into a complaint and even Fthe complaint
doesn't result in suspension or discharge. Then, as individuals, the public can decide whether
or notto expose themeelves 1o poseible injury, vielation, or damages. Making the information
public at the time the complaint is filed is the same as criminal indictments being made public at
the time they are handed down romthe grand jury. There is still  legal presumption of
innocence, but the public has the information at te time misconduct proceedings beginand is
protected by having that information.

Granted: we also want to protect the civli righits of U very few falsely accused. To do
that, we have already established very effective datetrents Inthe form of tibel and slander laws.
ff someone makes a faice claim which Is subsequently made public, the falsely accused can sue
for damages. The innocents have their protection.

--'-
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It Is Important for this commitiee to know that less than 12 of 1% of sexual harassment
claims are found to be frivotous (that is, where it's determined a comphainant filed a false charge
knowing that they did not havc a legitimate case). Fer those of us advocating againet sexual
harassment, this sttistic tanciates into this reality: the sooner the public knows about a sexual
haragsmeont complaint, the sooner the public is forewarned and can take whatever steps they
deem necoscary to protoct thomeelves.

Additionally, our lawrs akl provectures have estalslished very speciiv aind sbingert
requirements to prove sexual harassment; this already makes it extremely dificuit to verty and
prove a claim. Since sexual harassment rarely happens infront of witnesees or on vidao for
posterity, often this means: k'l be your word against mine, honey”. Further, our soclety
perpetuates myths about what women really mean yhen they say “no” and our misogynist
cuitire presumes that women lie whenever they wantto or just to get innocent men in rouble.
30, in every soxual harassment case, there are really two people accused (the woman is
accused of lying or "secretly wanting &° and the man is accused of harassing), BUT only one of
thetn s legally and procedurally presumed innocent. This built-in bias against the complainant
and in favor of the haracser coupled with the difficulty of proof means that many of the 99.5% of
bue, real, and authentic complaints will NOT result in a final decision of public employee
suspension or discharge. Yyith regards to this bill, ¥ there's no final suspension or discharge,
the misconduct information is never made public, which means that women around the harasser
will never find out they're at risk of being violated until t's boo late.  Withaut public disclosure at
the time of complaint, women around that harasser do notknowthey are atrick of being sexually
violated and they cannot make thelr own decislons abowt whether and how to protect
themaelves.

F dither, that harasser who skates through without gelting suspended or discharged ic
now familiar with how easily he can yiolate women with impunty, without calling any public
atention to his geviance-- that harasser will actually be encouraged to sexually harass again,
only now he'll be even more careful notto leave any proof. And, with the passage of this bill, the
women around him would have had no forewarning abott this man's modus operandi. f youre
saying to yourself, “Wow, if | got that close to being caught for harassing, I'd never do # again, so
this argument doesnt wash’--please remember. youTe presumabily rational and
psychologically-nomatpeople The sexual hamssar is a psychological DFYIANT and we're
taking about sexually DEVIANT behavior, and soclally DEVIANT-thirking.

Additionally, keeping the cunplaint “gagged” means thal several concurrerd sexual
harassment complaints could be filed adainst the same violator and the mukiple yiolatees would
never know that they were not alone inthe harassment; effectively, it keeps groups of victims
separabed and isolated from one ancther.

We wantthe information information released atthe time of the misconduct compilaint, s
the public’s right to know and protect iself s enhanced. Wating years to see £ the complaint

and complainant will survive to a resolution of suspension or discharge does not protect the
public.

- -



PHONE No. : B Mar. 15PRIggFrom: Hawai'i State Archives
04

(2)  This draft purponts o include a compromise ontiming of the misconduct
information retease, from the original 100 days dovmn te 30 days after final non-judicial appeal.
This is not helpful, since the bulk of the delay time is in the administrative process thatthe
misconduct complaint must wind s way through, which can take lierally vears, Years for
processes, forme, reports, hearinge, depositions, claime, counter<laime, stc. -- we all know how
lony these bedious administrative procedures last, which is exacthy o this Lill will continue to
protect the gulity rom the public knowing about complaints against thetn for years. | hat foot-
dragging administrative process Is the fargest, most critical amount of delay and the unlons
know this darn well; t's quite disingenuous for them to suggest that 100 days down to 30 days is
a compromise.

To make our position perfectly clear: to protect the public, we wartthe infornation
disclosed at the time the compiaint is filed.

(3)  Information about misconduct complaints against police officers shouid definitely
be made public when the complaint is filed. Again, you dont infringe upon the interests of the
innocents, bécause they are protected by libel and slander lawe.

Police officers are the only Individuals in civll society who we legally strgowenr to
mmediatety and physically take away our freedom and threaten our lives, if t's deemed
necessary for the public safely; they ¢an bind s of imprison t, they can even use deadly force
on us. The potential for misuse of power is always 8. concern for the public and that uncase ic
heightened when we're taking about the police, because of hwir specific erpowetneTt Lo use
physical yiolence on us, if :

inorder to reassure the public that we have an open and honest government which iznt
abuging the power that WE THE PEOFLE give R, when k comes to revealing public employoe
misconduct, the police shoukd be at the top of the list of those whose belrvior we will always
make available to public scruting and the public record. Withowt that scrutiny, governments end
Up with police forces like those in Romania, Argentina, and E! Salvador, with things ke
cisappearances of citizens and violent intimidation of those who are criical, and years upon
years of procedural delay to cover-up guitt, thwart justice, and impede refoms.

Back to sexual harassment... after a complaint is filed, the intimidation of complainants by
their harassers is 2 harshroalily. Mow, keaping in mind the pemissile vioknco wo've granted
o police, the Kinkds of powers they are used to employing onthe job, and the tadition of
raternty aliegiance they enjoy, can you imagine the kinds of intimidation a harassing police
officer might use? 1can, and while public disclosure of misconduct complaints won't stop
intimidation, BANNING that disclostre would limit the small amount of protection that can be
found from the bright light of public scrutiny and would be absolutely unconscionable, We must

pemiit public knowledige of misconduct complaints whenthey are made, especially where
police officers are concerned,

-3.
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Our group wants to prevent sexual harassment irom occuring. I the public knows who
has been complained againet, they can make thelr own decisions about seli-protection and
prevent further incidents happening to them. Sexual harassmentrarely happens in isolated
incidenits, 5o nraking complaints public will serve te bring commeon complainants tegether,
emotionally and legally. Everything our laws ¢o to make it even more difficult for the
complainart (like gagging them, keeping them from one another, thwarting other legel cowses
of action, blaming them for the ctime, otc.) further victimizes an alkeady raumatized person, |
also sends the ywong rmessage lo harassers that we're more interested in protecting them than
thelr victims and increases the liketihoodi of addiional victims.

We are in a different social environment at this stage of our American development. We
nowr understand that victims have rights, too--not just the accused. We have devised
mechanisms to protect the Innocent; now we must move forward on devising ways to protect the
complainants, the vast majority of which are women, swhich will all conlribute to deterring the
offending behaviors. Make no mictake: this is definitely a women's rights lssue. We recognize
Lhat most faws herelofure hiave been written by men who protabily can identify more readily vrith
a fear of being unjustly accused than with a tear of being violated. Rt wlitake an extra effortto
sympathize with wornen and to protect them from discriminatory and damaging behayiors most
lawmakers have never had to endure.

Falsely accused public employees are protected by Ibel and skarier laws, 50 the
interests of the innocent are already protected. If you wantto protect guilly public employees
from suffering the consequences of their actions, including public knowledge of their
misconduct, which is what this version of this bill does, then by all means: pass tes 1. Kyou
are interested in protecting the public’s interest, you should amend this bifl to: (1) make the
misconduct complaint information public as soon as the complaint is filed; and (2) include
police officers as public employees about whom misconduct complaints will e made public.

Itis vital that we insist our employees’ inkernal polking mechanisms work to protect the
public, 2s welt as the public employees. Thank you for this opportunity to testiy

Toni L. worst
Spokesperson, Code of SilenceiBroken
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coMbN CAUSE HA®AIL

1109 Bothol Street, Suite 419 « Honolulu, Hawai 96813 - Ph. (808) 533-6996

March 20,1993

Testimony to the House Committee on Labor and Public Employment
Regarding SB 1363, SD 2, From Common Cause Hawaii.

Thank you to the Chair and to the committee members for the opportunity
to speak. My name is Donna Bullard, Vice-Chair of Common Cause Hawaii,

the citizens' lobby for good government. We have 275,000 members
nationwide and 1600 in Hawaii.

We support most of SB 1363, SD 2, except for the phrase on page 2,
line 19, exempting police officers from disclosure of misconduct.

The argument in favor of this exemption is that police officers might be
harassed if there were disclosure. However, we feel that the laws against
harassment are already sufficient protection against this possibility, and
feel confident that these laws would be vigorously enforced if there were
any harassment of police officers.

We feel there should not be an exemption for police officers who are
carrying out police duties, during duty hours or off-duty hours. When
police officers are carrying out police duties, they have the responsibility to

act professionally and properly. If they do not, and if they are found guilty
of misconduct, the public has a right to know.

Thank you for the opportunity to speak.
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) LATE TESTIMONY

TESTIMONY OPPOSING 8.B. NO 1363, 8.D.2,
PRESENTED TO THE COMMITTEE ON LABOR AND PUBLIC EMPLOYMENT
STATE HOUSE OF REPRESENTATIVES
BY BEVERLY ANN DEEPE KEEVER

8:30 a.m. March 20, 1993
Conference Room 1008, Leiopapa A Kamehameha Building

Chairman Yonamine and Committee Members:

My name is Beverly Ann Deepe Keever. I am a tenured facul-
ty member teaching at the University of Hawaii at Manoa and am a
member of the University of Hawaii Professional Assembly.

In 1987, thanks to the support of my department and its
staff, I was the recipient of the Regent's Medal for Excellence
in Teaching. That year I also served as the University's repre-
sentative for the State Employee of the Year Award.

My remarks today reflect my individual views.

I oppose this bill. I urge the 17th Legislature to kill it
and to leave the existing statutory language intact.

I. S.B. NO. 1363, 8.D. 2 WILL ADVERSELY AFFECT
THE IMAGE OF HAWAII'S PUBLIC INSTITUTIONS

This is a no-win bill for state and city public agencies.
This bill requires public agencies to disclose by name strong
action [discharge or suspension] taken against their few "bad
apple" employees.

By implication, however, this bill routinely bars public

agencies from disclosing the results of their investigations that
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_clear the names of public employees who were falsely or mistaken-
1y accused of misconduct. :

Thus those investigating agencies will only be spotlighting
negatively. They will be unable tb spotlight tﬁose investigé;
tions that sustain the good names of their employees.

This legislatively mandated imbalance in the release of
information will paint an undeservedly bad image of Hawaii's
public institutions that become embroiled in such complaints.

II. 8.B. 1363, 8.D.2 FAILS TO PROTECT THE COMPLAINANT,

THE EMPLOYEE, THE PUBLIC AND COMPETENT EMPLOYEES
BY PERMITTING DISCLOSURE ONLY OF EMPLOYEES WHO ARE DISCIPLINED

If public officials are prohibited from disclosing truthful
information on a timely basis, rumors--often unfounded and anony-
mous--are likely to arise anyway. These dangerous rumors--often
posted in public places--can not be countered because of prohibi-
tions against disclosure of timely actions taken or truthful
findings made by agency officials.

Thus, I specifically oppose the long paragraph of language
proposed in (B) on page 2 because it:

(1) prevents the public from scrutinizing the quality of
justice dispensed by public institutions by barring an agency
from disclosing its decision rejecﬁing the allegations made in
the original complaint and the reasons for the rejection;

(2) prevents the complainant from verifying the final dispo-
sition of all possible outcomes of the complaint and the disci-
pline imposed, if any;

(3) fails to protect the good name of an employee against
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whom a complaint has been filed but whom the agency found not to

have violated policies or laws as alleged in the complaint;

(4) fails to protect the good name and presumed competencies
of most public employees by permitting public inspection of the
personnel files of only those employees who have violated public .
policies.

The new language proposed in S.B. 1363, S.D. 2 essentially

sets up a regulatory scheme for suppressing some state- and city-

held information about public servants.

III. S.B. 1363, S.D.2 MISTAKENLY ASSUMES
THAT INFORMATION CAN BE SUPPRESSED IN THIS NEW AGE OF INFORMATION

This no-win bill is unworkable. Its root problem is that it
is based on the mistaken assumption that information can be
suppressed in this new age of information.

A policy based on suppression of information has been ren-
dered meaningless by the ;evolutionary ways audio, video, photo-
graphic and other technologies permit surveillance over the world
and its people.

Suppression of information hasn't worked in the Soviet
Union. "The Cold War is over, and television won," Alfred C.
Sikes, chairman of the Federal Communications Commission, said
recently.

Suppression of information didn't work in contemporary
China. Citizens'-brand bulletins flourished on Democracy Wall.

And suppression of information didn't work on the Manoa

campus either. Student-scrawled flyers naming professors as
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sexual harassers were found fluttering from campus bulletin
boards when the UH administration failed to disclose what was
being done about complaints on this issue. Student photographers
have preserved these accusations on film.

During this same period, the bulletin board in the campus
building where I teach also contained an anonymous scrawl. Next
to the words Sexual Harasser was a telephone number. A quick
check of a Polk's Directory led one to the home telephone number
of a senior University administrator.

Thus, suppression of information, instead of protecting the
- "bad apple" government employee, has the opposite effect of
exposing numerous other employees to tainted, unfiltered, anony-
mous, slanderous allegations. It creates a kind of McCarthy-ism
without a cause.

This bill is so flawed that the I urge 17th Legislature to
KI1AS TS If it is passed, the Governor must be petitioned to

veto it.

Respectfully submitted,

&Mﬁj,ﬁ e —

Beverly Ann Deepe Keever






