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HOUSE OF REPRESENTAT IVrSs
THE. THIRTEENTH LEGISLATURE
RIEGULAR SESSION~-1935

COMMITTEE ON PUBLIC EMPLOYMENT AND
GQVERNMENT OPERATIONS
T

Representative Dwight L. Yoshimura, Chairman
Representative Donna M. Kim, Vice Chairman

NOTICE OF PUBLIC HZARING

" DATE: Thursday, March 21, 1985
TIME: 4:30 p.m.

PLACE: Conference Room 310, State Capitol

AGENDA

\—3.B. No. 1413 RELATING TO PUBLIC AGENCY MELTINGS AND
5.D. 1 RECORDS.
(PEG,JUD)
L-—5.8B. No. 471 RELATING TO THi COMPEHSATIGN OF PURLIC
S.D. 2 OFFICERS AND EAPLOYEES AND MAKING Ais -
APPROPRIATION THIRIFOR.
(PEG ,FIN)
5.B. ¥Mo. 381 RELATING TO TH:Z COMPENSATION OF PUBLIC
OFFICERS.
(PEG,FIN)

DECISION~-MAKING OULY

S.B. No. 6 RELATING TC COLLECTIVE BARGAINING.
S.D. 2 (PEG,FIi)
S.B. Mo. 426 SALATING TO THE PUBLIC EMPLOYEES
s.D. 2 HEALTH *0OMND.
(PEG,FIN)
3.B. No. 589 RELATING TO PUBLIC EMPLOYEZES.
(PEG,FIN)

D3ICISIOU-AKING TO FOLLOl, IF TIME PERMITS.

PERSONS WISHING TO TLESTIFY SHOULD SUBMIT 40 COPIEG OF
THEIR TESTLIMOWY TO THE CO'CIITTHEE CLERK IN ROOM 304. FOR
FURTHSR INFORMATION, PLEASE CALL THE COMMITTEE CLERK

AT 548-4167.
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@The Senate
@he Thirteenth Pegislature
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State of Hatuaii

STATE CAPITOL
HONOLULU, HAWAII 96813

The Honorable Terrance Tom, Chairman
Committee on Judiciary
Hawaii State House of Representatives
State Capitol Building
Honolulu, Hawaii 96813

Re: SB No.

1413, S.D. #1

Dear Mr. Chairman:

I would like to thénk you for the opportunity to

testify in favor of SB No. 1413,

to amend Section 92, Hawaii Revised Statutes, is clearly in

SD 1. I think this bill

the best interest of the public's right to know. In the

past our legislators have enacted laws which would protect
the public's interests and these amendments are consistent
with the stated purpose of the legislature in the Declara-

tion of policy and intent of this section:

"In a democracy, the people are vested with
the ultimate decision making power. Govern-
mental agencies exist to aid the people in
the formation and conduct of public policy.
Opening up the governmental processes to
public scrutiny and particiZpation is the
only viable and reasonable method of pro-
tecting the public's interest. Therefore,
the legislature declares that it is the policy
of this State that the information and con-
duct of public policy - the discussions,
deliberations, decisions, and action ot
goveramentnl agencies - shall oe conductad
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State of Hatoaii
Thirteently Legislature
Tle Sewite

In the past, some agencies have tried to forestall
the public's right to know; I think the Legislature should
fill in any loop holes in Section 92 that are being used to

thwart the original intent in the enactment of this section.

Sincerely

Mary-Janie McMurdo
Senator, 15th District
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@ GEAMORRIS, INC.
GOVERNMENTAL AFFAIRS/REAL ESTATE COUNSELOR

THE BLAISDELL ON THE MALL

1154 FORT STREET MALL, SUITE 307
HONOLULU, HAWAII 96813

(808) 531-4551

March 21, 1985

The Honorable Dwight Yoshimura, Chairman

Members-House Committee on Public Employment/Government
Operations

State Capitol

Honolulu, HI 96813

Dear Mr. Chairman & Members:

RE: §S.B. 1413, S.D. 1
Relating to Public Agency Meetings and Records

We believe that S.B. 1413, S.D. 1 should be amended to
reinstate the records portions that was deleted in the Senate.

This would be a step in the right direction in providing
access to public records. There are records that should be
specifically declared public as they serve no purpose in all
being grouped under the guise of the "privacy law".

It is, therefore, suggested that an amendment be made to the
bill requiring the Office of the Ombudsman to prepare a
listing of those state records within each department that
will be declared public and those that will be “private" to
which there will be limited access and those that no access

will be provided. Such list to be adopted by the legislature
in 1986.

Senate Bill 1413, S.D. 1 should be amended to require an
agency to disclose records.

A case in point is the motor vehicle registration records that -
are contained in the statewide traffic records system. In ‘
1983, you passed S.B. 1247, S.D. 1, H.D 1, C.D. 1 (copy
attached) which provided for access to these records if the
recipient adhered to certain safequards such as making sure
that individual identities will be properly protected and that
the information will not be used to compile a list of
individuals for the purposes of any commercial solicitation by
mail or otherwise, or the collection of delinquent accounts or
any other purpose not allowed or provided by the rules.
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;. Polk Statement
.rch 21, 1985
age 3-s.B. 1413, s.D. 1

There were a few other requirements as well, which included a
surety bond and that the State be held harmless from claims of
improper use or release of the inforamtion.

In addition, in order to qualify to receive the records, you
had to have a legitimate reason as determined by the director,
as provided by the rules:; or to obtain the information for
verification of vehicle ownership, traffic safety programs, or
for research or statistical reports or the person is required

or authorized by law to give written notice by mail to owners
of vehicles.

The law also provides that a person may receive the entire
file if the person performs recalls on behalf of manufacturers
of motor vehicles as authorized by the Federal government or
as deemed necessary by a manufacturer in order to protect the
public health, safety and welfare.

To date, we have not received the records or tape from the
State to process these recall requests.

Therefore, it is suggested that you amend the bill by
requiring the Ombudsman specifically to provide you with a

list which will state which records are public and those that
are not.

At the top of the list should be motor vehicle registration
records.

ectfullly submitted,

/ . "Red" Morris
, L. Polk & Co.
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(CR2™ COMMON CAUSE/ HAWAII

250 S. Hatel St., Rm. 209, Honolulu, HI'96813 Tel: 533-6996/538-7244

TESTIMONY IN SUPPORT OF S.B. 1413, S.D.1
RELATING TO PUBLIC AGENCY MEETINGS AND RECORDS

Presented by Ian Lind, executive director, Common Cause/Hawaii
House Public Employment/Government Operations Committee.

Common Cause strongly supports passage of S.B. 1413,

S.D. 1. This bill strengthens the open meetings
provisions of the Sunshine Law by eliminating certain loopholes
and clarifying areas which were previously ambiguous. 1If
passed, this bill will insure the public's "right to know" by
allowing for more complete public access to meetings of public

agencies.

This measure has gone through considerable redrafting over
the past four years in order to accomodate the views expressed
by agency representatives, In its current form, it is a

prudent and constructive measure that has broad support.

Common Cause urges you to act favorably on this bill.
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March 21, 1985

Dwight L. Yoshimura, Chairperson

Public Employment/Government Operations Committee
House of Representatives

Hawaii State Legislature

Honolulu, Hawaii 96813

RE: S. B. 1413 SD 1 - Public Agency Meetings and Records
Dear Representative Yoshimura and members of the committee:

In line with our belief that openness in the conduct of public agency
meetings and business is not only in the best interests of the community but
should over time cause citizens to participate more meaningfully in public
affairs, the Legislative Concems Committee of the Hawaii Council of Churches
supports S. B. 1413, SD 1 and urges its passage this session. This measure,
as we understand it, would improve what is already Hawaii's mla‘ﬁ‘vely good
law on the manner in which public agency meetings are conducted and records
are kept. Only experience tells us where our policies and practices need to
be changed. The time has clearly come for the kinds of chenges (fine tuning)
provided for in S. B. 1413 SD 1. Accordingly, we urge you to move it forward
with a recommendation for passage this session.

Sincerely,

nardla i M\

9
ive Coffcerns Committee
Community Outreach Division
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DePARTMENT OF THE CORPORATION COL..3EL

CITY AND COUNTY OF HONOLULU

HONOLULU. HAWALII 986813

FRANK F. FASI

RICHARD D. WURDEMAN
MAYOR

CORPORATION COUNSEL

March 20, 1985

The Honorable Dwight L. Yoshimura,
Chairman and Members

Public Employment/Government
Operations Committee

House of Representatives

Thirteenth Legislature

State Capitol, Room 304

Honolulu, Hawaii 96813

Dear Representative Yoshimura and Members:

Subject: Senate Bill No. 1413, S.D. 1

We would like to raise with this Committee some
concerns over the proposed changes to the existing law
in Chapter 92, Hawaii Revised Statutes [HRS].

The first proposed amendment includes the
requirement that all boards must allow all interested
parties to submit data, views or arguments on any
agenda item. Although the intent is noteworthy, as a
matter of practicality, it will be very difficult for
any board to complete its own work within the limited
time they would normally have. Many of the boards
which are part of the City are made up of citizen
volunteers who are basically donating their time and
energy to assist the government. If they are not
allowed the discretion to manage their own schedule,
then either no work would ever get done or there would
not be enough citizens who would be willing to put in
the time which would be required if such a provision
were included.

Secondly, this Committee must realize that the
original intent behind the Sunshine Law was merely to
give the public access to meetings where decisions
would be made, not necessarily to allow the public to
become legislators themselves. As one noted legal
scholar has stated:

SB YL
Siial
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The Honorable Dwight L. Yoshimura,
Chairman and Members

Public Employment/Government
Operations Committee

Page 2

March 20, 1985

The First Amendment does not guarantee
a right of access to sources of information
within governmental control, nor is any
right of access found at common law. Where
the right of access is granted by statute,
it comprises a limited right to be present,
listen and evaluate. There is no right to
speak or vote implied in a right of access
to meetings of governmental bodies.
[Charles Rhyne, The Law of Local Government
Operations, supra, at 135]

We believe that this first proposed amendment goes
too far.

Our next concern deals with the proposals to
require that any call for executive sessions by a board
must be publicly announced, stating the reason therefor.
This really does not appear to be necessary as the only
reasons for which an executive session would be allowed
are already stated in Section 92-5, HRS. This brings
us to the next proposed addition to Section 92-5(4),
HRS. That proposal seeks to limit the right of a board
to consult with its attorney. 1In effect, it seeks to
abrogate or severely limit the commonly recognized
right to an attorney-client privilege. All parties,
whether they are private individuals or whether they
are boards, have a right to consult with their attorney
in private for whatever the reason they feel is necessary.
Even if this Committee were to agree that the attorney-
client privilege is not to be recognized, the language
which is presently in the proposal goes too far. 1In
particular, we draw your attention to the last part of
the phrase "under which the board falls is named as a
party." That implies that although the attorney-client
privilege exists, it can only be exercised when the
board "is named as a party." Whether or not the words
"actual, proposed or threatened lawsuit" are included,
the effect of the last phrase is to limit this right to
only when an actual lawsuit has been started and that
board has been named a party to the action. In contrast,
any person, in a civil or criminal action, has the
right to expect that the attorney-client privilege
exists, no matter whether a lawsuit has been started or
not.
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The Honorable Dwight L. Yoshimura,
Chairman and Members

Public Employment/Government
Operations Committee
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March 20, 1985

The next issue of concern which sgould be addressed
pertains to the proposed language which would prohibit
a board from deliberating towards a decision in an
executive session. This provision appears to be
superfluous in light of the fact that Section 92-5,
HRS, is specific as to what are the only items allowed
to be discussed in executive session. The statute
already prohibits the discussion of any other subject.
If the Committee does decide that such language is
necessary, then we would like the Committee to be
reminded of some of the original deliberations which
surrounded the enactment of this law in 1975. The
House Judiciary Committee, in explaining its version of
the then proposed law, pointed out as follows:

Your committee is in disagreement with
the definition of 'meeting'. Your committee
observes that as it appears on the original
version of the bill, such definition would
make it a crime for members of a governmental
body to informally discuss almost anything
of official concern amoung [sic] themselves.
As such, the presumption would govern that
any informal conversation between such
members are necessarily sinister.

Your committee is of a contrary view.
We think that free and honest discussion is
the essence of intelligent and effective
government. We think that diligence
requires a participant in the governmental
process to make thorough inquiries into
every aspect of any public policy or matter
that comes before him. We expect that he
will search out others in exchange of ideas
and to learn from the expertise and different
viewpoints of others. In our private lives
this is accomplished by exercise of our
cherished right of private conversation.
We cannot deny this right to an individual
merely because he participates in the
process of government.

Accordingly, your committee has
amended the original version of House Bill
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No. 126 to except 'informal conversation'
from the definition of 'meeting'. Similarly,
your committee has also excepted 'informal
meetings' which are not called by the
chairman or the majority of the board from
the same definition.

Your committee is aware of the dangers
of 'secret' government. We feel, however,
that sufficient safeguards are provided in

the requirement of prior notice of meetings,
public attendance at meetings, p

and public

access to minutes. Your committee feels
that manipulations to stifle open debate or
disclosure will become sufficientl evident
through these safequards. Accordingl

our committee amended the definition of
‘meeting' at subsection 92-2(3) to exclude
informal conversations among members in
preparation for, or in the course of, open
discussion. [House Journal, House Judiciary
Committee Report 485 (1975) at 1184)
[Emphasis added]

If this Committee feels compelled to include the
proposed language noted above, we ask that further
language be added to clarify that we are not altering
the intent of this body not to discourage open and free
conversation or discussion.

In addition to some other concerns which we will
discuss hereafter, there are some minor proposed
changes which again appear to be superfluous. The
pProposed requirement to require notice for an executive
meeting does not serve any function as, by definition,
an executive session would be closed. Also, the
proposal which would require "items of reasonably major
importance" not to be considered at a later meeting
appears to be unnecessary as any subsequent meetings
would still be subject to the notice provisions and the
public would be afforded the proper opportunity to be
advised of the later meeting and to make provisions to
attend. The other problem with this proposal is that
it again unreasonably interferes with the right of a
board to arrange its own schedule. On a practical
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note, in instances where you have issues of major
importance, there will certainly be much testimony and
discussion. This bill would require the board to
continue throughout all hours of the day or night,
until the matter is completed. This is simply not
reasonable. Lastly, how can we define and apply the
phrase "items of reasonably major importance."

The last series of concerns deal with the additional
language which would allow a citizen to sue for compliance
and to allow a temporary restraining order to be
granted. Again, this appears to be unnecessary as
Section 92-11, HRS, already allows a suit to be filed
to invalidate any board action taken in violation of
the Sunshine Law. If the board were an agency which
falls under Chapter 91, HRS, then avenues for appeal of
board action would already be provided under the
Administrative Procedure Act [APA]}. This has been the
case ever since the APA was enacted in Hawaii. These
sections are simply not needed.

In concluding this presentation, we submit that
many of the proposed amendments which are contained in
Senate Bill No. 1413, S.D. 1 are unnecessary or simply
go too far. Despite the public emotion which seems to
surround this particular bill, it is important for this
Committee to maintain its sense of reasonableness. We
ask that you carefully consider the ramifications of
this bill before you approve it.

Thank you very much for this opportunity to address
this Committee and for your attention during this
lengthy presentation on this very difficult question.

Very truly yours,

, ol
.af%g&/d /// [ fle. / BURT T. LAU
, A C ti C sel
Ty cklréyddzjup/y_ Deputy Corporation Coun
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TESTIMONY OF JEFFREY S. PORTNOY
ON BEHALF OF THE HONOLULU ADVERTISER
REGARDING S.B. 1413

Before the Public Employment/Government
Operations Committee
Thursday, March 21, 1985, 4:30 p.m.

I am honored and pleased to appear before this Committee
on behalf of the Honolulu Advertiser whom I have represented as

its First Amendment attorney for the past ten years. I have

also represented various other media corporations in the State

of Hawaii in matters relative to open records and open meetings,

including KHON-TV; KITV-TV; KGU-Radio; and various neighbor
island newspapers.

Ten years ago this legislature passed a Sunshine Law
guaranteeing access to meetings and records which was hailed

by many as one of the most progressive open government statutes
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