H.B. No. 2002, H.D. 1 (PROPOSED S§.D. 1)

Your Committee on Government Operations, to which was

referred H.B. No. 2002, H.D. 1, entitled:

"A BILL FOR AN ACT RELATING TO PUBLIC RECORDS"

begs leave to report as follows:

The purpose of this bill is to repeal the current law on
public access to government reéords (Part V of Chapter 92) and
the current chapter limiting access, in the interest of -
privacy, and providing for the correction of inaccurate entries
(Chapter 92E). In their place, the bill proposes a detailed

and comprehensive chapter, based on the Uniform Information

Practices Code of the National Conference of Commissioners on

Uniform State Laws.

Your Committee acknowledges the efforts ofChairman Wayne
ifetcalf and the members of the Judiciary Committee of House of

Representatives in translating the Report of the Governor's

Committee on Public Records and Privacy into legislation. They

undertook an arduous task and produced a reasonable synthesis
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~f competing interests.

The House of Representatives has, in effect, wiped the
slate clean and adopted a new law. Your Committee proposes a
less drastic alternative, premised on the belief that the
current law is generally quite good. The only substantial

problem with the current law is Section 92E-4.

Your Committee has retained Part V of Chapter 92, with some
expansion and clarification. Your Committee has also retained
Chapter 92E, with the exception of Section 92E74. The
balancing of public access and privacy interests has been
integrated in Part V of Chaptér 92, leaving Chapter 92E to
-erve as a statute governing an individuals access to records
pertaining to them, correction of such personal records and

interagency disclosures. The title of Chapter 92E has been

amended to reflect the narrower scope.

The effect of your Committee's approach is to
dramatically shorten the bill, from fourty-seven pages to five
pages. It is your Committee's hope that it also makes the

substantive and procedural requirements clearer.
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4, A new Section 92-53 is added to provide for certain
axéeptions to the general rule. This section addrésées the
competing interests. Rather than.list specific records in the
statute, at the risk of being over- or under-inclusive, your
Committee prefers to categorize and rely on the developing
common law. The common law s ideally suii :d o the task of
balancing competing interestin the grey arras nd unanticipated
cases, under the guidance of the legislative policy. To assist
the judiciary in understanding the legislative intent, the
following are examples are provided.

(a) Personal privacy. The following are examples of

information in which the individual has a significant privacy
interest:

(1) Inforﬁation relating to medical, psychiatric, or
psychological history, diagnosis, condition, treatment, or
evaluétion, other than directory information concerning an
individual's presence at any facility;

(2) Information compiled and identifiable as part of an
investigation into a possible violation of criminal law, except
to the extent that disclosure is necessary to prosecute the
violation or to continue the investigation;

(3) Information relating to eligibility for social services
or welfare benefits or to the determination of benefit levels;

(4) Information in an agency's personnel file, or on
applications, nominations, recommendations, or proposals for
public employment or appointment to a governmental position;

-xcept information relating to the status of any formal charges



a o
against the employee and disciplinary actian taken, information
concerning compensation, title, job description, education and
training background, previous work experience, dates of
employment and similar routine matters.

(5) Information relating to an individual's nongovernmental
employment history, except as necessary to demonstrate
compliance with requirements for a particular government
position;

(6) Information describing an individual's finances,
income, assets, liabilities, net worth, bank balances,
financial history or activities, or credit wog;hiness;

(7) Information compiled as part of an inquiry into an
individual's fitness to be granted ar to retain a license,
except (A) the record of any proceeding, resulting in
revocation or suspension of a license and the grounds for'
revocation or suspension; (B) information on the employment and
required insurance coverages of licensees; and (C) the record
of complaints including all dispositions; and

(8) Information comprising a personal recommendation or

evaluation.

(b) Confidentiality required by governmental need. The

following are examples of records which need not be disclosed,
to the extent that disclosure would frustrate a legitimate

government function.

(1) Records or information compiled for law enforcement

purposes.
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(9) Information that is expressly made nondisclosable or
confidential under fecderal or state law or protected by

judicial rule.

5. A new section 92-54 was added to provide very broad
rulemaking authority to agencies, allowing them to establish
parctices and procedures which will effectuate the purpose of

this Part of Chapter 92.

6. Section 92-52 is renumbered as $2-55. The only
substantive change is the addition of a provision which awards

attorney's fees to prevailing plaintiffs.

Your Committee on Government Opefations is in accord with
the intent and purpose of H.B. 2002, H.D. 1, as amenced herein,
and recommends that it pass Second Reading in the form attached
hereto as H.B. No 2002, H.D. 1, 8.D. 1 and be placed on the

calendar for Third Reading.



SECTION 1. The Hawaii Revised Statutes is amended by

amending Part V of Chapter 92 to read as follows:

"[[JPART V.[]] PUBLIC RECORDS

$92-50 Purpose and construction. In a democracy, the

citizens have the ultimate authority and responsihilitvy.

Government agencies exist to aid our citizens in the

formulation and execution of public policy. Opening the

records of agencies to puklic ‘inspection enhances their prower

oneration by promoting informed citizen particination.

Therefore, the leygislature declares that it is the policy of

this State to enhance governiment accountalility 2y liderally

granting access to government records.

This chapter shall e liberally construed to proanote access

to government records.

[392-50 Definition. As used in this part, '"public record"
means any written or printad report, hool or pap=zr, map or vlan
of the State or of a county and their resnectiva subdivizinnz
and hoarids, which is the pronerty thereof, and in or on which
an entrv has be=2n made or is reaguniresd tn he mads hy law, or
+hich any public officer or emnlovee has received or is
raguired to receive for filinyg, "ut shall not includ= racordas

<hich iavade the wiyht o7 privacy of an individunl. ]
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§92-51 Definitions. As used in this Part:

"Agency' means all units of State or County government and

includes departments, divisions, boards, commissions and all

instrumentalities of State or County government.

"Public record" means any written written or printed

report, book or maper, map or plan of the State or of a county

and their respective subhdivisions and bhoards, which is the

property thereof, and in or on which an entrv has been made or

is reruired to be made, or which any puhlic officer or empolovee

has reczived or is requirecd to receive for filing, bhut shall

not include records which, if disclosed, would vinlate !

counstitutional right of privacy of an indivicual,

[£$92-511 592-52 Puhlic records; availahle for insvection.

(a) All public reccrds shall be availanle for inspection and

duplication by an; erson during =2stablished office hours.
¥ 3 =

[dnless public inspection c¢f such records is in violation of
any other state or federal law ,provided that except wihere such
records are open under any rule >f court, the attorney eneral
and the responsible attorneys of the various counties may
determine whicii racorcas in their offices may he witnneld frox
»uhlic ingpaction wien sucn racords oertmin to the preparation
of the prosecution or dafense of anv action or sroczedinc,
vrior to its conneacentnt, to ~hich the Zhate »r cornty is or
may he a wnarty, or wien such reccvais ¢dn noht relatza to a natter
in violation o7 law and arce deene’ anc2c-ary far the wotachion

of a character or reputation of anv pers—n.]



(b) Each agencv-shall provide reasonable access to

facilities for duplication its records and may charge a

reasonable amount,as established by rule, for the cost of

duplication and for the time of government emplovees used to

segregate public records from other records.

(c) An agency is not required to compile, sumnmarize or

otherwise modify its records to meet the needs of persons

requesting inspection and may charge a reasonaible amount, as

established in its rules, for the time of government enplovees

used to retrieve government records.

592-53 Public records; exceptions to genzral rule. The

ricght to inspect anc duplicate records will be made initially

Dy the awplication of the definition of punlic records.

levertineless, certain records are not regquire? to be made
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nle for inspecticon and duplication even if thev

constitute oaplic records. his chapter shall not reguire

disclesure of:

(1) parsonal racorcs, as defined in section 92%-1, =thich,

if disclosed wouls constitute a clearlv unwarrented invasion oFf

personal privacy.

(2) records pertaining to the prosacution or defense of any

judicial or giaszi-judicial action ton whish the “tate or any

counicy is or ;av 2 a Jart s, to the extent tiac suchi racor’s

yould not e discovera~-la.

(3) racords Jhica, 'y Yheir nature, aust e coafidencinsl in

orier for tne aovarnmant to> avHlit the <rusitration o a

logitivate vovern eat “uncoinn.,




(4) Records which, pursuant to State or federal law

including an order of any State or federal court, are protected

from disclosure.

392-54 Rules and Regulations. Each agency shall adopt

rules, pursuant to chapter 91, to effectuate this chapter. The

rules shall include procedures to assure that recuests for

inswection and copyinu of public reccrds are handled proaptly

and rules for administrative an»peal of a denial of access,

which aipeals shall not delay or limit resort to judicial

remediaes. The rules may include vrocedurzs for the collection,

catasorizacion, maintenance, szgregabtion and dissamination of

puniic racorias to facilitate comnlianc

W

wit'i tlie lettnr and tlie

swirit of this chapter. Zules may also be acdoutaed to srotact

/

hlic recoxrds £ron t:e’t, lnsz, defacernent, altaration o

d=tarinratzion an’ t»H nrevent =ucessivey intarfevercs wit™ the

[92-57] 92-57 Denial of insnection; awr-licationr £n

128

circuit courts. Anv person aggriever! by a denial [bhr the
oificer havinj the custody of any pubhlic recoxd) oi tue the

rigrik e 4
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spact or to ohtnin conies of [=2xtracts theracf] a

:ulic record aay apply to the circuit court of the zicscuit

wherein tho2 public racoru i3 found for an oxdnr dirvestin, thie

[oificar] aeacy &9 pardt tle ijasgpetion of ¢ o Juznish
cogies of [artracts of] thz sublis ri3cords. The conrt shall
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was not for just and proper cause. In addition, the court shall

require the agency to pay the reasdnable attorney's fees and

costs of a prevailing plaintiff."

SECTION 2. Chapter 92E, Hawaii Revised Statutes, is
amended by amending the title to read as follows:

"FAIR INFORIMATION PRACTICE"

[ (CONFIDENTIALITY OF PERSONAL RECORD) ]

SECTION 3. Chapter 92E, Hawaii Revised Statutes, is

amended by repealing section 92E-4: ~

"[[H92E-4] Limitation on public access to personal

record. Mo agency may disclose or authorize éisclosure or
personal record by any means of communication to any perso;
other than the individual to whom the record pertains unless
the disclosure is:

(1) To a duly authorized agent of the individual to wion
it pertains;

(2) Of information collected and maintained specifically
for the purpose of creating a record available to the general
pullic;

(3) Pursuant to a statute cf this State or the Federal
government that e:i:pressly authorizes the disclosure;

{(4) Pursuant to a showinag of conpelling circumstances

affecting the health or safety of anv indivi ual.]"

SECTIOM 4., This Act shall talie effect on July 1, 1382¢,
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