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TESTIMONY OF THE OFFICE OF INFORMATION PRACTICES
ON S.B. NO. 2972, S.D. 1
RELATING TO THE DISCLOSURE OF WRITTEN OPINIONS BY THE
DEPARTMENT OF TAXATION.

Honorable Chairperson and Committee Members:

The Office of Information Practices ("OIP") supports the passage of this
bill. The purpose of this bill is to amend the State's taxation laws to permit the public
inspection and copying of written opinions issued by the Department of Taxation
("Department”).

The OIP, an agency attached to the Department of the Attorney General
for administrative purposes only, was created by the Legislature to administer and
implement the State's public records law, the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"). The UIPA, applies to all
State and county agencies in the executive, legislative, and judicial branches of
government. Among other things, the OIP issues advisory opinion letters, upon
request by any person, concerning the extent to which government records must be
made available for public inspection and copying. The Legislature also directed the
OIP to make "recommendations for legislative changes." Haw. Rev. Stat. §92F-42(7)
(Supp. 1992).

In OIP Opinion Letter No. 92-10 (August 1, 1992), a copy of which is

attached as Exhibit "A," we concluded that opinion letters or determination letters
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issued by the Department were protected from public inspection and copying given the
statutory prohibition on the disclosure of tax returns and "return information," set forth
in the section 235-116, Hawaii Revised Statutes. While the term "return information"
is not defined by State law, the OIP relied upon the definition of this term set forth in
the Internal Revenue Code for guidance.

Under the Internal Revenue Code, the term "return information" does not
include any part of a written determination that is open for public inspection under
rules adopted by the Secretary of the Treasury. A copy the IRS' procedures for the
disclosure of written determination letters are attached as Exhibit "B." However, when
the OIP issued its opinion letter, the State did not have any procedures similar to
those set forth in Exhibit "B" thus, the OIP was constrained to conclude that written
opinions issued by the Department are confidential.

Despite the fact that the OIP found that written opinions and written
determinations of the Department are presently confidential, we stated:

However, the OIP urges the Department and the

Legislature to seriously consider the amendment of the

State tax laws to permit, in some form, public access to

"written determinations" or government records maintained

by the Department that are akin to "letter rulings" from the

IRS. In our opinion there is a significant public interest in

the disclosure of this information.

As noted by one court, “[t]he function of a letter

ruling, usually sought by the taxpayer in advance of

contemplated transaction, is to advise the taxpayer

regarding the tax treatment he can expect from the IRS in

the circumstances specified in the ruling." Tax Analysts &

Advocates v. Internal Revenue Service, 505 F.2d 350, 352

(D.C. Cir. 1974). The adoption of provisions similar to
those set forth in section 6110 of the Internal Revenue
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Code would promote the core purpose of the UIPA that the

"formation and conduct of public policy--the discussions,

deliberations, decisions, and actions of government

agencies--shall be conducted as openly as possible." Haw.

Rev. Stat. §92F-2 (Supp. 1991).

The OIP commends the Department for attempting, through this
legislation, to clarify the State tax laws to permit the public inspection and copying of
its written opinions, and to establish an appeals procedure to the OIP concerning the
segregation of confidential taxpayer information and confidential commercial and
financial information. As such, the OIP strongly supports the passage of this
legislation.

However, the OIP does not consider this bill a complete solution since as
currently drafted, a "written determination," which term is defined as "a written
statement issued by the department that applies an interpretation or principle of tax
law clearly established by statute, rule, written opinion, or published court decision to a
particular set of facts," will remain confidential, and will not be indexed by the
Department. Therefore, we suggest that once the Department has had a reasonable
period of time to comply with the mandate of this bill, it would be in the public interest
for the Department to then develop a legislative proposal making all written
determinations publicly available after sanitizing confidential taxpayer information.

Despite the OIP's concerns about "written determinations," we support
the passage of this bill as drafted, since it is a definite improvement over the existing

law, and would significantly benefit the public.

We will be happy to try to answer any questions.

LT9403sc
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August 1, 1992

Thomas Yamachika, Esquire

Cades, Schutte, Flemming & Wright
P.0. Box 939

Honolulu, Hawaii 96808

Dear Mr. Yamachika:

Re: Department of Taxation Opinion Letters or Written
Determinations

This is in reply to your letter to the Office of
Information Practices ("OIP"), requesting an advisory opinion
concerning the above-referenced matter.

ISSUE PRESENTED

Whether, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"),
written determinations, or opinions issued to a taxpayer by the
Department of Taxation ("Department") concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of State, must be made available for
public inspection and copying.

BRIEF ANSWER

Under the UIPA, agencies are not required to disclose
"{glovernment records which, pursuant to state or federal law
. . . are protected from disclosure." Haw. Rev. Stat.
§ 92F-13(4) (Supp. 1991). Section 235-116, Hawaii Revised
Statutes, specifically prohibits the Department from disclosing
tax "return information," and this prohibition has been
incorporated into the State’s franchise tax law, chapter 241,
Hawaii Revised Statutes. See Haw. Rev. Stat. § 241-6
(Supp. 1991).

EXHIBIT

A OIP Op. Ltr. No. 92-10




Thomas Yamachika, Esq.
August 1, 1992
Page 2

Using the definition of the term "return information" set
forth by section 6103(a) of the Internal Revenue Code for
guidance, we conclude that the government records you requested
from the Department constitute "return information." While
Congress has adopted detailed and elaborate procedures that
permit the public inspection of the Internal Revenue Services’
("IRS") written determinations, the State Legislature has not
adopted procedures similar to those set forth by section 6110 of
the Internal Revenue Code, which carves out an exemption from
the prohibition of the disclosure of return information.
However, because the OIP believes that there is a significant
public interest in these government records, the OIP recommends
that the Legislature seriously consider the adoption of
provisions similar to those in section 6110 of the Internal
Revenue Code that permit the inspection and copying of written
determinations and letter rulings issued by the IRS.

Further, we also conclude that even assuming that the
Department’s written determinations contain information within
the scope of section 92F-12(a)(l) and (2), Hawaii Revised
Statutes, which requires the availability of certain information
"l[a]lny provision to the contrary notwithstanding," we do not
believe that the Legislature intended this section of the UIPA
to require agencies to disclose government records that are
protected from disclosure by specific State statutes that
prohibit the disclosure of government records, or information
contained therein.

Based upon the UIPA’s structure, and its legislative
history, we believe that in the rare and unusual case that
information falling within section 92F-12, Hawaii Revised
Statutes, is protected from disclosure by specific State
statutes, specific disclosure restrictions adopted by the
Legislature prevail over the provisions of section 92F-12,
Hawaii Revised Statutes.

Accordingly, we conclude that under the UIPA, the
Department is not required to disclose written determinations,
or opinions, issued to a taxpayer concerning the applicability
of the State franchise tax to loans in which the borrower is
located out of State.

FACTS
By letter dated February 19, 1992, citing to the UIPa,

your law firm requested the Department to provide it with copies
of "[a]ll private letter rulings or other written determinations

OIP Op. Ltr. No. 92-10
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issued by the Department to taxpayers concerning the
applicability of the franchise tax (Chapter 241, HRS, or any
predecessor statute) to loans in which the borrower is located
out of state or in which the security for such loans is used or
located out of state."

In its letter, your firm indicated its willingness to
accept copies of the written determinations after the Department
segregated, or removed, the names and other identifying
information about the persons to whom the determinations
pertain. Additionally, your firm’s UIPA request to the
Department asserted that the information requested was public
under sections 92F-12(a) (1) and (2), Hawaii Revised Statutes,
and made references to case law under the federal Freedom of
Information Act, 5 U.S.C. § 552 (1988) ("FOIA"), supporting your
position.

By letter dated February 25, 1992, the Department notified
your firm that it was unable to comply with your request for
private letter rulings or other written determinations under the
UIPA. Specifically, in its letter, the Department stated that
it does not issue private letter rulings. Additionally, the
Department stated that because the UIPA and FOIA are not the
same, interpretations of FOIA are not applicable to the UIPA.

As additional support for its position, the Department’s letter
to your firm stated:

. + . Moreover, the Department does not consider
any documents it issues that may be similar to the
IRS’s private letter rulings to be "final opinions"
under section 92F-12(a) (2), HRS, which may be more
pertinent to opinions and determinations made by
guasi-judicial agencies and boards.

Additionally, in the Department’s view, any
information the Department provides in response to a
request for advice from a taxpayer is based solely
upon the facts and circumstances of the taxpayers
particular situation. No response can be generalized
because each replies to a unique set of facts. 1In
those few cases of general application, the
information is usually already available to the
public and may be found in the Department’s Tax
Information Releases and Announcements.

Finally, the Department’s individual approach to
requests for advice also makes it difficult if not

OIP Op. Ltr. No. 92-10
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impossible to provide the public with an edited copy
of its responses that can serve as useful guides

Letter from Richard F. Kahle, Jr., Director of Taxation to
Roger H. Epstein 1-2 (Feb. 25, 1992).

By letter dated February 2, 1992 to the OIP, your firm
requested an advisory opinion concerning whether, under the
UIPA, written determinations issued and maintained by the
Department in response to requests for advice from members of
the public, must be made available for public inspection and
copying.

In a memorandum to the OIP dated June 1, 1992 Deputy
Attorney General Kevin T. Wakayama asserted that opinions or
written advice to taxpayers from the Department constitute "tax
return information" specifically protected from disclosure
under State law. As such, in the opinion of the Attorney
General, under section 92F-13(4), Hawaii Revised Statutes, the
Department is not required by the UIPA to make written opinions
or advice to taxpayers available for public inspection and
copying.

DISCUSSION

I. INTRODUCTION

Under the UIPA, all government records must be made
available for public inspection and copying, unless access is
closed or restricted by law. See Haw. Rev. Stat. § 92F-l11(a)
(Supp. 1991). More specifically, the UIPA provides that
"fe]xcept as provided in section 92F-13, each agency upon
request by any person shall make government records available
for inspection and copying." Haw. Rev. Stat. § 92F-11(b)
(Supp. 1991).

II. GOVERNMENT RECORDS PROTECTED FROM DISCLOSURE BY LAW

Under section 92F-13(4), Hawaii Revised Statutes, an
agency is not required by the UIPA to disclose "[g]overnment
records which, pursuant to state or federal law including an
order of any state or federal court, are protected from
disclosure." 1In OIP Opinion Letter No. 92-6 (June 22, 1992),
we concluded that under this UIPA exception, the authority to
withhold a government record must generally be found in the
express wording of a State statute or federal law.
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Several provisions of the State’s tax laws expressly
provide for the confidentiality of "tax returns" and tax
"return information."” See Haw. Rev. Stat. § 235-116 (1985)
(income tax)l; Haw. Rev. Stat. § 237-34 (Supp. 1991) (general
excise tax); Haw Rev. Stat. § 237D-13 (Supp. 1991) (transient
accommodations tax).

Because you have requested an advisory opinion concerning
written determinations issued by the Department concerning the
State’s franchise tax law, chapter 241, Hawaii Revised
Statutes, we must determine whether any provision in this
chapter protects such written determinations from disclosure.
Section 241-6, Hawaii Revised Statutes, provides:

§241-6 Chapter 235 applicable. All of the
provisions of chapter 235 not inconsistent with this
chapter, and which may be appropriately applied to
the taxes, persomns, circumstances; and situations
involved in this chapter, including without prejudice
to the generality of the foregoing, sections 235-98,
235-99, and 235-101 to 235-118, shall be aggllcable
to the taxes imposed by this chagter and to the
assessment and collection thereof. . . .

Haw. Rev. Stat. § 241-6 (Supp. 1991) (emphases added).

We can find no provision of chapter 241, Hawaii Revised
Statutes, that would be inconsistent with section 235-116,
Hawaii Revised Statutes, which prohibits the disclosure of tax
"returns" and "return information." Thus, in our opinion,
these disclosure prohibitions are made applicable to chapter
241, Hawaii Revised Statutes, through section 241-6, Hawaii
Revised Statutes.

lsection 235-116, Hawaii Revised Statutes, provides, in
pertinent part:

§235-116 Disclosure of returns unlawful:;
penalty. All tax returns and return information
required to be filed under this chapter shall be
confidential, including any copy of any portion of a
federal return which may be attached to a state tax
return, or any information reflected in the copy of
such federal return. . . .

Haw. Rev. Stat. § 235-116 (1985) (emphasis added).

OIP Op. Ltr. No. 92-10
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Turning to a consideration of what constitutes a tax
"return" or "return information™ that is protected from
disclosure under section 241-6, Hawaii Revised Statutes, the
Attorney General concedes, and we agree that the Department'’s
written determinations do not constitute "tax returns." 1In a
previous advisory opinion, we noted that the term tax "return
information”" has not been specifically defined by the State
Legislature. As a result, in OIP Opinion Letter No. 89-3
(Dec. 3. 1989), we examined the definition of the term "return
information" set forth in section 6103 (b) of the Internal
Revenue Code for guidance.

Our resort to the definition of the term "return
information" set forth by the Internal Revenue Code for
guidance is appropriate because in 1978, the Legislature
amended section 235-116, Hawaii Revised Statutes, to prohibit
the disclosure of "return information." Before this amendment,
State law merely prohibited the disclosure of "tax returns."
Haw. Rev. Stat. § 235-116 (1976). The legislative history of
this amendment reflects that the addition of the term "return
information" to the disclosure prochibition of section 235-116,
Hawaii Revised Statutes, was made to conform Hawaii law to the
Interrz2l Revenue Code, and "to eliminate any possibility of
problems with [the] Internal Revenue Service on the
confidentiality of federal tax return information required by
or furnished to the State." H. Stand. Comm. Rep. No. 1110-78,
9th Leg., 1978 Reg. Sess., Haw. H. J. 1905 (1978); see also
S. Stand. Comm. Rep. No. 88-78, 9th Leg., 1978 Reg. Sess., Haw.
S.J. 829 (1978) ([t]lhe purpose of this bill is to clarify the
law on confidentiality of tax returns to meet federal
requirements").

Because the Legislature appears to have intended to extend
the same protection to return information as that provided by
federal law, we decline to limit the applicability of section
235-116, Hawaii Revised Statutes, to only that return
information that is "required to be filed" with the Department,
despite the express wording of this statute to this effect.

See Haw. Rev. Stat. § 235-116 (1985).

Under section 6103(b) of the Internal Revenue Code, the
term "return information" includes but is not limited to:

(A) a taxpayer’s identity, the nature, source,
or amount of his income, payments, receipts,
deductions, exemptions, credits, assets, liabilities,
net worth, tax liability, tax withheld, deficiencies,

OIP Op. Ltr. No. 92-10
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over assessments, or tax payments, whether the
taxpayer’s return was, is being, or will be examined
or subject to other investigation or processing, or

any other data, received by, recorded by, prepared
by, furnished to, or collected by the Secretary with
respect to the determination of the existence, or

possible existence, of liability (or the amount
thereof) of any person under this title for any tax,

penalty, interest, fine, forfeiture, or other
imposition, or offense, and

(B) any part of a written determination or any
background file document relating to such written

determination (as such terms are defined in section
6110(b)) which is not open to public inspection under
section 6110. . . .

I.R.C. § 6103(b) (2) (A) (1986) (emphases added).

We note that under federal law the term "return
information" does not include any portion of a written
determination? issued by the Secretary of the Treasury that is
open to public inspection under section 6110 of the Intermal
Revenue Code, entitled "Public Inspection of Written
Determinations." However, we must also note that the State
Legislature has not adopted the detailed and elaborate
procedures (or any procedures) approaching those set forth in
this Internal Revenue Code provision.

Among other things, section 6110(f) of the Internal
Revenue Code requires the Secretary of the Treasury to adopt
regulations establishing administrative remedies to request the
additional disclosure of, or to request the IRS to restrain
disclosure of, a written determination, and establishes an
individual’s right to petition the United States Tax Court
(anonymously, if appropriate) for a ruling with respect to a
written determination. A copy of these procedures are attached
as Exhibit "A." But for the exemption created by Congress in
this provision of the Internal Revenue Code, "written

2Under the Internal Revenue Code, the term "written
determination" means a ruling, determination letter, or
technical advice memorandum. I.R.C. § 6110(b)(1).

OIP Op. Ltr. No. 92-10
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determinations" would fall within the federal disclosure
prohibition applicable to "return information."

Moreover, while under the Internal Revenue Code the term
"return information" does not include information in a form
"which cannot be associated with, or otherwise identify
directly or indirectly, a particular taxpayer,"3 in OIP Opinion
Letter No. 89-3 at p. 9, we observed that the U.S. Supreme
Court has adopted a narrow construction of this language.
Specifically, the U.S. Supreme Court has held that this
provision, commonly known as the "Haskell Amendment," was only
intended to allow the continuation of the IRS’ practice of
releasing "statistical studies and compilations™ for research
purposes. Thus, the U.S. Supreme Court held that this Internal
Revenue Code provision does not exempt from the Code’s
disclosure prohibitions, material that can be redacted
(sanitized) to delete information concerning a taxpayer. See
Church of Scientology of California v. IRS, 484 U.S. 9 (1987).

The OIP is constrained to conclude that determinations or
opinions issued to a taxpayer by the Department concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of state are protected from disclosure
under section 92F-13(4), Hawaii Revised Statutes. First,
written determinations or opinions issued by the Department to
a taxpayer concerning the applicability of the State franchise
tax to loans in which the borrower is located out of State, or
the security for the loan is located out of State, fall within
the federal definition of the term "return information" quoted
above. Secondly, the Legislature has not, like the Congress,
adopted any exemption to this confidentiality provision that
permits the public inspection and copying of "written
determinations" or other forms of written advice from the
Department to taxpayers.

However, the OIP urges the Department and the Legislature
to seriously consider the amendment of the State tax laws to
permit, in some form, public access to "written determinations"
or government records maintained by the Department that are
akin to "letter rulings" from the IRS. 1In our opinion there is
a significant public interest in the disclosure of this
information.

3See I.R.C. § 6103(b)(2) (1986).

OIP Op. Ltr. No. 92-10
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As noted by one court, "[t]he function of a letter ruling,
usually sought by the taxpayer in advance of contemplated
transaction, is to advise the taxpayer regarding the tax
treatment that he can expect from the IRS in the circumstances
specified in the ruling." Tax Analysts & Advocates v. Internal
Revenue Service, 505 F.2d 350, 352 (D.C. Cir. 1974). The
adoption of provisions similar to those set forth in section
6110 of the Internal Revenue Code would promote the core
purpose of the UIPA that the "formation and conduct of public
policy-the discussions, deliberations, decisions, and actions
of government agencies-shall be conducted as openly as
possible." Haw. Rev. Stat. § 92F-2 (Supp. 1991).

Our inquiry is not at an end, for we now turn to a
consideration of whether, notwithstanding the fact that
sections 235-116 and 241-6, Hawaii Revised Statutes, protect
"return information" from disclosure, written determinations by
the Department concerning the applicability of the State’s
franchise tax must be made available for public inspection and
copying under section 92F-12, Hawaii Revised Statutes.

III. INTERPRETATIONS OF GENERAL APPLICABILITY

Section 92F-12(a), Hawaii Revised Statutes, provides in
pertinent part:

§92F-12 Disclosure required. (a) Any provision
to the contrary notwithstanding, each agency shall
make available for public inspection and duplication
during regular business hours:

(1) Rules of procedure, substantive rules of general
applicability, statements of general policy, and
interpretations of general applicability adopted
by the agency:;

(2) Final opinions, including concurring and
dissenting opinions, as well as orders made in
the adjudication of cases; . . .

Haw. Rev. Stat. § 92F-12(a) (1) and (2) (Supp. 1991) and Act
185, 1992 Haw. Sess. Laws (emphasis added).

In your letter to the OIP requesting an advisory opinion,
you assert that the Department’s written determinations or
opinions concerning the applicability of the State franchise
tax constitute "statements of general policy" or
"interpretations of general applicability" adopted by the

OIP Op. Ltr. No. 92-10
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Department that must be made available for public inspection
and copying "[a]ny provision to the contrary notwithstanding."
In support of this argument, your letter to the OIP referred to
case law under the FOIA.

We concur with your observation that court decisions
construing the FOIA are relevant in construing section
92F-12(a) (1) and (2), Hawaii Revised Statutes.4 For the

4The above quoted provisions of subsection (a), of section
92F-12, Hawaii Revised Statutes, were taken from section 2-101 of
the Uniform Information Practices Code ("Model Code") drafted
by the National Conference of Commissioner’s on Uniform State
Laws. The commentary to section 2-101 of the Model Code provides:

Under this section, the "law of the agency" must
be made available to the public. In other words, an
agency may not maintain "secret law" relating to its
own decisions and policies. This section is similar
in general requirement to Sections (a) (1), (2) and
(3) of the federal Freedom of Information Act.
[citations omitted.]) The affirmative disclosure
responsibility extends to_agency policies, rules, and
adjudicative determinations and procedures. 1In
addition, this section mandates disclosure in the
form in which the records are used or relied upon by
the agency. . . .

Nothing in the section requires an agency to
make rules or to formalize its decision-making
processes. Nor does it require an agency to reduce
its rules or policies to written or other permanent
form. If preferred, an administrative procedure act
or similar legislation could serve those purposes.

Model Code § 2-101 commentary at 10 (1988) (emphasis added).

We also observe that federal courts have held that IRS
written determinations constitute "statements of general
policy," or "interpretations which have been adopted by the
agency," or "final opinion{s]." See Tax Analysts & Advocates
v. Internal Revenue Service, 505 F.2d 350 (1974):; Freuhauf
Corp. v. Internal Revenue Service, 522 F.2d4 284 (1975).
Importantly however, both of these cases were decided before
Congress passed the Tax Reform Act of 1976, and adopted the
elaborate procedures in I.R.C. § 6110 for the disclosure of

0oIP Op. Ltr. No. 92-10
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reasons explained below, however, we do not believe that
section 92F-12, Hawaii Revised Statutes, requires agencies to
disclose government records that are protected from disclosure
by specific legislative enactments such as section 235-11s,
Hawaii Revised Statutes.

In section 92F-12, Hawaii Revised Statutes, the
Legislature set forth a list of government records, or
information contained therein, that must be made available for
public inspection and copying "[a]ny provision to the contrary
notwithstanding." While at first reading, one might assume
that the phrase "[a]ny provision to the contrary
notwithstanding," refers to all of the exceptions set forth in
section 92F-13, Hawaii Revised Statutes, the UIPA’s legislative
history clarifies the intended scope of this phrase. 1In
particular, the UIPA’s legislative history indicates that "[a]s
to these records, the [UIPA’s] exceptions such as for personal
privacy and for frustration of legitimate govermment purpose
are inapplicable." S. Conf. Comm. Rep. No. 235, 14th Leg.,
1988 Reg. Sess., Haw. S.J. 689, 690 (1988): H. Conf. Comm. Rep.
No. 112-88, 1l4th Leg., 1988 Reg. Sess., Haw. H.J. 817, 818
(1988) (emphasis added). These UIPA exceptions are set forth
by section 92F-13(1) and (3), Hawaii Revised Statutes.

Furthermore, the structure of the UIPA itself reflects
that the Legislature intended the provisions of the UIPA to
yield to specific State statutes, that either expressly
restrict, or that expressly authorize the disclosure of
government records. See Haw. Rev. Stat. § 92F-12(b) (2)
(Supp. 1991) (requiring the disclosure of government records
that pursuant to "a statute of this state" that are authorized
to be disclosed); Haw. Rev. Stat. § 92F-13(4) (Supp. 1991)
(protecting from disclosure government records that are
protected from disclosure by State law):; Haw. Rev. Stat.

§ 92F-22(5) (Supp. 1991) (protecting from disclosure any
persocnal record that is "[r]equired to be withheld from the
individual to whom it pertains by statute").

written determinations issued by the the IRS. With respect to
these elaborate procedures, "Congress intended that § 6110
provide the exclusive means of public access, ruling out resort
to the regular FOIA procedures." Fruehauf Corp. v. Internal
Revenue Service, 566 F.2d 574, 577 (6th Cir. 1977) (emphasis
added) .

OIP Op. Ltr. No. 92-10
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Furthermore, our conclusion is supported by the existence
of section 92F-17, Hawaii Revised Statutes, which makes it a
criminal offense for any person to "intentionally disclose[] or
provide[] a copy of a government record, or any confidential
information explicitly described by specific confidentiality
statutes, to any person or agency with actual knowledge that
disclosure is prohibited." Haw. Rev. Stat. § 92F-17 (Supp.
1991) (emphasis added). Notwithstanding the provisions of
section 92F-12, Hawaii Revised Statutes, a person would be
subject to criminal prosecution for disclosing a record that is
explicitly described by specific confidentiality statutes, with
actual knowledge that disclosure is prohibited.

Also, as we noted in OIP Opinion Letter No. 92-6
(June 22, 1992), the UIPA exception set forth in section
92F-13(4), Hawaii Revised Statutes, is similar to one contained
in section 3-101 of the Uniform Information Practices Code
("Model Code") drafted by the National Conference of
Commissioner’s on Uniform State laws, upon which the UIPA was
modeled. The commentary to this Model Code provision indicates
that it was intended to be "a catch all provision which
assimilates . . . any federal law, state statute or rule of
evidence that expressly requires the withholding of information
from the general public." See Model Code § 2-103 commentary at
18 (1981).

Finally, our conclusion is supported by the general rule
of statutory construction that where one statute deals with a
subject in general terms, and another in specific terms, the
specific law will generally prevail. See State v. Grayson, 70
Haw. 227, 235 (1989); see also 2B N. Singer, Sutherland
Statutory Construction § 51.05 (Sands 5th ed. rev. 1992).

Based upon the the above authorities, we conclude that
where government records are protected from disclosure by
specific State statutes, such as section 235-116, Hawaii
Revised Statutes, and where those records contain information
described in section 92F-12, Hawaii Revised Statutes, the
specific State statute controls the determination of the
public’s access rights.® Thus, in our opinion, the Legislature

SWe believe that the presence of a statute protecting the
disclosure of information falling within the provisions of
section 92F-12, Hawaii Revised Statutes, represents a rare and
unusual occurrence, one that is unlikely to be repeated in
other statutory or factual settings.

OIP Op. Ltr. No. 92-10
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did not intend section 92F-12, Hawaii Revised Statutes, to
require agencies to disclose government records that are
protected from required disclosure under section 92F-13(4),
Hawaii Revised Statutes.

CONCLUSION

For the reasons set forth above, we conclude that under
the UIPA, the Department is not required to disclose written
determinations or opinions issued to a taxpayer concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of State.

Very t s,

R

Hugh R. Jones
Staff Attorney

APPROVED:

R Tor

Kathleen A. Callaghan
Director

HRJ:sc
c: Honorable Richard F. Kahle, Jr.
Director of Taxation

Kevin T. Wakayama
Deputy Attorney General
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tax attorney was not exempt from the
ment of using nis social secunty aumper on
orepared.

~ Where a de}

T this priviiege 0 a second
corporation. the individyal employees of the subli-
censee, the subiicensee, 3qd the licenses may be
considered income tax
department store is not a D
ual with primary responsmmty
of the rezurn must sign the return
her social security number. The
emplover identification numoer of the
licensee must aiso be shown on the return Mg the
person who empioved or engaged the preparer.
Rev. Rul. 81-246, 1981-2 C3 249.

A firm that furnishes a computerized tax
rerurn preparation service to tax practitioners is
an income tax recurs preparer whnea tie program
used goes bevonc '13'8 mechanical assistance.

Rev. Rui. 85-187, 1983.2 C3 338.

A farmers cooperative credit association that
prepares Scheduje T of Form 1040 as part of a
computerized cata processing system provided to
Tembers is an income tax return preparer if the
Schedule T is a substantial poruon of 3 member’s
retum.

Rev. Rul 35-188, 1985-2 C3 339.

A person who Drepares a computer program
and seils it 20 a :axpaver to use in preparing the
taxpayer's income tax return may de an income
lax return oreparer.

Rev. Rui. 85-189, 1683-2 C3 341.

-
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use in preparing income fax returns may be con-
sidered return preparers and subject to certain
preparer penalties. If :he computer program pro-
vides substantive tax insuucions rather than just
mechanical assistance, tae individual or company
that prepares and seils thae soitware is considered
a return preparer. . !
IR News Rel. [IR36-62. May 3, 1986.

A person in a business other than :ax return
preparation who {itls out or reviews income tax
returns for its customers may be an income tax
return preparer under secuon 7701(a}(36) of the
Code and subject 0 potentiai penaities for {ailure
to compiy with Code 3ec. 6109 and other provi-
sions appiicable to rezur orenarers.

Rev. Rui. 86-33, 1986-1 C3 373.

¢S Widows.—Benelit sumbers may be used as
taxphyer identifying aumbers by persons who

secunity aumbers of their own. The
(g the socal security number of
d. All other widows shouid

Rev. Proc. 66-29. 1966-1 CR 636.

.90 Prior law.—

Rev. Rui. 63-272. 1963-2 C3 614.
Rev. Rui, 65-130, 1963-1 C3 539.
Rev. Proc. 62-23. 1562.2C3 <87,
Rev. Proc. 33.27, 1963-2 C3765.
Rev, Proc. 7022, 1970-2 C3 303.

- - e i@ iz a ey gmee

T T TS TS
computer programs and seil them 0 taxpayers for

[937,980]

T.LR. No. 870, Decemoer 14, 1966.

PUBLIC INSPECTION OF WRITTEN

DETERMINATIONS

may Sy regzuiacions ¢ oresc—we

86 Cenle

the writien determination.

737,965.45

Sec. 6110 [1986 Code]. (a) GENERAL RuLt.—Except as otherwise provided in this
seczion. the text of any writien determination and any bacizround fiie document reiating to
such writzen de'e-mma.uon snall be open to public inspection at suca place as the Secretary

(b) DEFIMITIONS.—Far pur'_:oses of this section—

(1) WRITTEN DETERMINATION.—The term “written determisadon” means a ruling,
dezermunaton letter, or tecanical advice memorandum. .

(2) BACIGROUND FILZ DOCUMENT.—The term "“background file document” with
respec: to a written determination includes the request for that written determination,
any written material submitted in support of the request, and any communication
(writzen or otherwise) bezween the Internal Revenue Service and persons outside the
Internal Reveaue Service in connection with such writtea dezermination (other than any
communication between the Department of Justice and the Internal Reveaue Service
reiating to a peading civil or criminal case or investigation) received betore xssua.nce of

(3) REFERENCE AND GEZNERAL WRITTEN DETERMINATIONS.—

(A) REFERENCE WRITTEN DETERMINATION.—The term “reference written deter-
mination” means any written determination which has beea d:r.ermred by the
Secretary to have significant reference value.

©1991, Commeres Clearing House, Inc.
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(B) GENERAL WRITTZN DETERMINATION.—The term “general written cezermina-
tion” means any written determination other than a reiereace wnitten gezzrmina-
tion.

(¢) ZX=MPTIONS FROM DISCLOSURE.—Beiore making any writtea determination or back-
ground ilie document open or available to public inspection under subsection (a), the
Secretarv snail deiete—

(1) the names. addresses, and other identifying detaiis of the person to whom the
written determunation pertains and of any otner person, other than a person witl respect
to wiom a notation is made under subsection (d)(1), identified in the written dezsrmina-
tion or any background file document;

(2) information specifically authorized under criteria established by an Zxecutive
order to be kept secret in the interest of national defense or foreign policy, and waica is
in fac: properiy classified pursuant to such Executive order;

(3) information specifically exempted irom disclosure by any statute (other than
this title) whica is applicabie to the Internal Revenue Service;

(4) trade secrets and commercial or {inanciai information cdtained irom a person
and priviieged or confidential:

(3) information the disciosure of which would constitute a clearly unwarranted
invasion of personal privacy;

(6) information contained in or related to examination, operating, or condition
recorts prepared by. or on benaif of, or for use of an ageacy responsible for the regulation
or supervision of financiai institutions; and

(7) geoiogical and geopnysical information and data, including maps, concerning
weils.

The Secretarv shall determine the appropriate extent of such deletions and. excent in the case
of intentional or wiilful disregard of this subseczion, snhall not de required o make such
deiezions (nor be liabie for faiiure to make deietions) uniess the Secretary has agreed to such
deletions or has besn orgered by a court (in a proceeding under sudbsection (f)}3)) to make
such ceietions.

‘86 Code

(d) PRCCSDURES WITH REGARD TO THIRD PARTY CONTACTS.—

(1) NotaTioNs.—If, before the issuance of a writtea determination. the Internal
Revenue Service receives any communication (written or otherwise) conceraung sucia
wriiten determination. any request ior such determination, or any other maczer invoiv-
ing such written gezermnation irom a person other than an empioyee of the Internal
Revenue Service or the person to winom such written determination perzains (or his
autnorized representative with regard to such wricten determunation), the Internai
Revenue Service snall indicate, on the written determination open to pubiic inspection,
the category of the person making suca communication and the date of suca communica-
uon. - :

(2) EXC=?TION.—Paragraon (1) shall not apoly to any couimux.xication made by the
Caief of Swaff of the Joint Commuttes on Taxation.

(3) DISCLOSURE OF IDENTITY.—In the case of any written determination to which
paragrapn (1) appiies, any person may file a petition in the United States Tax Court or
file 2 complaint in tae Uniced States District Court for the Distnet of Coiumbia for an
orcer requiring that the identity of any person to wiom the written deiermination
perzains de disclosed. Tre court shall order disclosure of such idencity if there is evidence
in the record from waich one could reasonably conclude that an impropriety occurred or
uadue influence vas exercised with respec: to such written determination by or on behalf
of such person. The court may also direct the Secretary to disclose any portion of any
other delezions made in accordance with subsection (c) where such disclosure is in the
public interest. If a proceeding is commenced under this paragraph, the person whose
identity is suoject to being disciosed and the person about whom a notation is made
under paragraph (1) shall be notified of the procesding in accordance with the proce-
dures descmived in subsection (f{4)XB) and shall have the right to interveae in the
groceeding (anonymousiy, if appropriace).

(¢) PERIOD IN WHICH TO BRING ACTION.—No proceeding shall be commenced under
paragrapn (3) unless a petition is filed before the expiration of 36 months aiter the first
cay that the written determination is open to public inspection.. -

92(10) CCH—Standard Federal Tax Reports Code § 6110(d)(4) T 37,980
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(e) BACIGROUND FILZ DOCUMENTS.—~Whenever the Secverary m=akes 3 written determi-
nation open t0 pupiic insgection under this secuon, he shail also make avaiiabie 0 any
person. but oniy upon the written request of that person. any dackground {iie Gocument
relating :0 the wnitten determinauon.

(f) RESOLUTION OF DISPUTES RELATING T0 DISCLOSURE.—

(1) NOTICZ OF INTENTION TO DISCLOSE.—The Secrezary shail upon issuance of any
written dezerTunation. or upon receipt of a request for a background ile document, maii
a notice of intention o disciose suca determination or document 10 any person :0 whom
the written determination pertains (or a Successor in interest. executor, or other person
authorized by law to act for or on behaif of such person).

. (2) ADMINISTRATIVE REMEDIES.—~The Secretary shall prescribe regulations establish-
ing aamunistrauve remedies wmth respect to—

(A) requests for additional disclosure of any written determination or any
background tile document, and

(B) requests to restrain disciosure.
(3) ACTION TO RESTRAIN DISCLOSURE.—
(A) CREATION OF REMEDY.~—Any person—

(i) o wnom a written determination pertains (or a successor in interest,
executor. or otner person authorized by law to act for or on benaif of sucs person),
or wno has a direc: intersst in maintaining the confidentiality of any sucx written
dezecmination or background fiie document (or portion thereor),

(i) who disagress with any {ailure to make a deieuon with respec: o that
portion of any written determunation or any background fie document waic is to
be open or avaiiabie to pubiic inspection. and

(iii) who nas exnhausted his administrative remedies as prescrided Jursuant to
paragrapn (2},

may, witain 60 days after the mailing by the Secvetary of a aotice of intantion to
disciose any written determination or background {ile document under saragraoh
(1), together with the proposed deietions, file a petition in the United Scates Tax
Court (anonvnousxy, il appropriate) for a determination with respect to that
poruion of such writien determination or background iiie ocument waicz is to be
open :0 public inspection.

(B) NOTICZ TO CIRTAIN PESRSONS.—The Secrerary shail notify any zerson to
wnom a written determination zertains (uniess such person is the petitiories) of the
fliing of a pexuition under tnis paragrapn with respec: 0 suca written deterT=ination
or re:ated dacikground ilie document, and any such person may intervene (anony-
mously, if appropriate) in any proceeding conducted pursuant 0 this paragrapf.
The Secretary shail send such notice by registered or certified mail to the iast <nown
aadress of such Derson within 13 days aiter such petition is served on the Secretary.
No person wno has recaived suca a aotice may thereaiter iiie any petition under this
paragrapn with respec: 10 such written determination or background fiie Gocument
with respec: to wiica such notice was rec-xved

(4) ACTION TO OBTALN ADDITIONAL DISC!.OSU'RE —

(A) CREATION OF REMEDV.—Any person who has exhausted the admiristrative
remedies prescnibed pursuant 0 paragraph (2) with respect to a reguest for
disciosurs may fiie a pezution in the United States Tax Court or a complaint in the
Unaited States Distric: Cour: for the District of Columbia jor an order requiring that
any written determination or background file document (or portion thereof) be made
oten or availadie to punhc inspection. Excent where inconsistent with sunca'zgraph
(B) the provisions of subparagraphs (C), (D), (E), (F), and (G) of section 332(a)(4)
of title &, United States Code, shall apply to any procesding under this paragraph.
The Coun. shall examine the matzer de novo and without regard to0 a decision of a
court under paragraph (3) with respect to such written determination or back-
ground file document, and may examine the entire text of such written dezermina.
tion or background file documeat in order to determine waether such: written
determination or bac;rounu file document or any part thereof shall be opea or

‘86 Codle

. ey availabie to public inspection under this section. The burden of proof with resgect to
LY the issue of disciosure of any information shall be on the Secretary and any other

person seeking to restrain disclosure.

137,980 Code §6110(¢) ©1991, Commerce Clearing House, Inc.
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(B) INTERVENTION.—I{ a procesding is commenced under this paragraph with
respect to any written determunation or background iile document, the Secretary
shail. within 1S days after aotice of the petition filed under subparagraph (A) is
served on him. send nouce of the commencement of such procesding to all persons
wno are identified by name and address in such written determination or back-
ground {ile document. The Secretary shall send such notice By registered or certified
mail o the iast known address of suca person. Any person to witom such determina-
tion or background file document pertains may intervene in the proceeding (anony-
mousiy, if approoriate). If suca notice is sent, the Secretwary saall not be required to
defena the acuon and snail not be liable for public disciosure of the written
determinauon or bacikground file document (or any portion thereof) in accordance
with the final decision of the court.

== Caudon: Code Sec. 6110(£)X(5), below, as amended by P.L. 98-620, does aot apply to

cases pending on November 8, 1984. <«

(3) EXPEDIIION OF DETERMINATION.—=The Tax Court shall make a decision with
respect 1o any peution described in paragraph (3) at the earliest practicable date.

(6) PUBLICTY OF TAX COURT PROCIZDINGS.—Notwithstanding sections 7458 and
7461, the Tax Court may, in order to preserve the anonymity, privacy, or confidentiality
of any person under this section. provide by rules adopted under section 7453 that
portions of hearings. tesumony, evidence. and reports in connecton with proceedings
under tnis seciion may be closed o the public or to inspection by the pubiic.

(g) TDME 7OR DISCLOSURE.—

(1) IN GENERAL.—Zxcept as otherwise provided in this secxion. the text of any
written determination or any background iile document (as modified under subsection
(¢)) shail e open or avaliabie to pudiic inspection—

(A) no earlier than 73 days. and a0 later than 90 days, after the notice provided
in subseczion (N}(1) is mailed. or, if later,

(B) within 30 days aiter the date on whica a court decision under subsection
{T(3) becomes iinal.

(2) POSTPONEMENT 3Y ORDER OF COURT.—The court may extend the period referred
to in paragraph (1XB) for such tme as the court {inds necessary to ailow the Secretary to
comply wita its decision.

(3) POSTPONELENT OF DISCLOSURE 7OR UP TO 90 DAYS.—At the written request of the
person by wnom or on wnose deqaif the request for the writien determination was made,
the perioq referred to in Daragraph (1X(A) shall be extended (for aot io exceed an
additionai 90 dayvs) unul the day which is 1S days aiter the date oi the Secretary’s
determination that the transac:ion set forth in the writtea detc'xmnauon has been
compiezeg.

(4) ADDITIONAL 180 DAYS. —Ii—

(A) the transacuon set forth in the written determination is not completed
during the period set {orth in paragraph (3), and

86 Codle

(B) the person by whom or on whose behalf the request for the written
determunation was made estapiisnes to the satisiaction of the Secretary that good
cause exists for additonal delay in opemng the wrtten determination to public
inspeczion.

the perioa referred to in paragraoh (3) shall be further extended (for aot to exceed an
accu.onax 180 aays) untii ne ay waich is 1S days after the date of the Secrezary's
determination that the transac:ion set forth in the writtea de'.er:mnaunn has been
completed.

(5) SPECIAL RULZS FOR CERTAIN WRITTEN DETERMINATIONS, m—Notwithsunding
the provisions of paragraph (1), the Secretary shall not be required to make available to
the public— .

(A) any tecanical advice memorandum and any related background file docu-
ment involving any matter which is the subject of a dvil fraud or criminal
investigation or jeopardy or termination assessment until after any action reiating
to such investigation or assessment is completed, or

(B) any general writzex determination and any related background file docu-
- ment that refates soleiy to approval of the Secretary of any adoption or change of—

92(10) CCH—Standard Federal Tax Reporzs Code §6110(g)5)(B) ¥ 37,980
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(i) the funding method or zian vear of a pian uncer section 412,
{ii) a :axpaver's annuai accounting period under seczion 42,

(i) a taxpaver's method of accounting under section 44&(e), or
(iv) a partnership’s or partner’s taxabie year under seczion 7C6.

but the Sec:e'.ary shall make any such written determinaction and reiated dack-
ground ifile document avatizoie upon the written request of any erson aiter the
aate on which (except for this subparagraph) such detesmination wouid Je open to
pubiic inspection.

(h) DISCLOSURE OF PRIOR WRITTEN DETIIMINATIONS AND RELATED BACIGROUND Fr=

(1) IV GENERAL.—~Except as otherwise provided in this subsection. a written deter-
mination issued pursuant to a request made defore Novemoer 1. 1976, and any back-
ground file document reiating o such writzen determination shail be opea or avaiiable to
pubdiic inspection in accordance with this section.

(2) TIME FOR DISCLOSURE.—In the case of any written determination or background
file document which is to De made open or availadie 0 pubiic inspecuion under
paragrapn (1)—

(A) subsection (g) shall not appiy, but

(B) such wnten determination or background file documest shall be made open
or avaiiabie o pubiic inspection at the eariiest practicabie date after funds for that
purpose have been appropriated and made avaiiadie to the Iatermai Revenue
Service.

(3) ORDER OF RELZASE.—Any written determination or backsround fie document
described in paragrapa (1) shall be open or availabie to pusiic inspection in tite following
order starting with the most recent writiea determination in each category:

(A) reference written determinations issued under this titie:
(B) general written determinacions issued aiter July 4, 1967; and

(C) reference written determinations issued under the Internal Revenue Code
- of 1939 or corresponding provisions of prior law.

General written determinations not described in suuoaramoh (B) shall 5e open to
pubiic inspection on written request., dut not untii aftsr the written detsrminations
referred to in subparagrapns (A), (B), and (C) are open to oubhc inspection.

; (4) NOTICT THAT PRIOR WRITTEN DETIRMINATIONS ARE OPEN TO PUBLIC INSPECTION.—~—
Notwitastancing tae provisions of sudsecuons (f)(1) and (D(3XA), not less than 50 days
before making any portion of a writien determunation desc:ibed in this subsection open
to pubiic inspeczion, the Secretary snail issue pubiic notice in the Federal Register that
suca wrtten determination is t0 be ade open (o pubiic inspection. The pesson wito
received a written determination may, within 73 days aiter tne date of publication of
notice under this paragrapn. fiie 2 cenuon in the United States Tax Court (anony-
mousiy, if appropnate) for a determination with respect ‘o that poruon of such writtea
determination wnich is to be made open to pubiic inspection. The provisions of subsec-
tons (D(3IXB), (3). and (6) snail appiy if suck a petstion is illed. If no petition is filed, the
text of any written determinauon snail Ce open to public inspectzion ao earlier than 90
days, and a0 iater <han 120 days, after nouce is publisned in the Federal Register.

ool (‘) EXCLUSION. —Supseczion (d) shail aot apply 0 any written determination
S, described in paragraph (1).

(i) CVIL REMEDIES. —
(1) CIVIL ACTION.—Whenever the Secretary—
(A) fails to make delezions required in accordance with subsection (¢), or

(B) fails to follow the procedures in subsection (g), the recipient of the written
determination or any person ideatified in the written determination shall have as an
: exclusive civil remedy an acion against the Secretary in the Court of Claims, which
S BT shall have jurisdiction to hear any action under this paragraph.

(2) DaMaczs.—In any suit brougat uncder the provisions of paragraph (I1XA) in
. wiich the Court determines that an empiovee of the Internal Revenue Service intention-

+ = ally or willfully failed to deleze in accordance with subsection (¢), or in any suit brought

137,980 Code § 6110(2)(5)(B)() ©1991, Commerce Clearing House, Inc.
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under subparagraph (1XB) in which the Court dezermines that an empioyes inteation-
aily or willfuily faiiea to ac: in accorcance witn subsection (g), the Unitec Staces shail be
liaoie to the person :n an amount 2guai to the sum of—

(A) ac:ual damages sustained bv the person but in no case shail a person be
entitled 2o receive less tnan the sum of $1.000. and

(B) the costs of the aciion together with reasonadle attormev’s fees as deter-
mined by tne Court.

(j) SPECIAL PROVISIONS.—
(1) Fezs.—The Secretary is author:zed o assess actual costs—

(A) for duplication of any written dezermination or backgrounc {ile document
made open oOr avaiiaoie to the pubiic under this section, and

(B) incurred in searching or and making deietions required under subsection
(c) from any wntten determination or bacikground iile document whica is avaiiable
to pubiic :nspection only upon written request.

The Secretary shall furnish any written determination or background {iie document
without charge or at a requced charge if ne getermines that waiver or seduction of the
fes is in the public interest because furnishing such determination or dackground file
document can be considerea as primartiy benefiung the generai public.

(2) RECORDS DIPOSAL PROCZDURES.—Nothing in this secuion shail prevent the
Secretarv irom disposing of any general written determination or dackground file
document descsibed tn subsection (b) in accordance with estadlished recoras disposition
procegures. dut such disposal snall. except as provided in the {ollowing seatence, occur
not sariier tnan 3 vears after such wriiien determination is {irst mace open to public
inspecuion. In tne case of any general written determunation descrived in subsecion (h),
the Secretarv may dispose of such cetermination and any celated background file
document in accordance with suc procedures put such disposal shall not occur earlier
than 3 vears after such wnitien getermmination is first maage open to public :nspection if
funds are aporoonated {or such purdose defore January 20, 1979, or aot earlier than
January 20, 1979, if funds are not appropriated before such date. The Secrezary snall aot
cispose of any reference written determinations and related backzrounc {iie documeats.

(3) PRECSDENTIAL STATUS.—Uhniess the Secretary otherwise estabiisnes bv regula-
tons. a written determination may 2ot de used or cited as precedent. Tae preceding
sentence snail not appiy to crange ide drecedenual status (if any) of written detzrmina.
tions witn regarg to iaxes imposed Dy suotitle D of this title.

86 Code

’ (k) SECTION NOT T0 AppLy.—~This seczion shail not appiy to—
(1) any matter 10 which section 6iC4 appiies, or
(2) any—

(A) written determination issued pursuant o a request mace pefore November
1. 1976, with respect 0 the exemot status under seczion 301(a) of an organization
descriced in seczion 01(c) or (d), tne status of an orgamization as a private
founaation under section 309(a), or the status of an organization as an operating
: . founcation under seciion $942(j}(3),

(B) wrnitten dezermination descTided in subsection (g)(3XB) issued pursuant toa
request made oefore Novemoper 1. 1978,

(C) determunation letzer not otaerwise described in subparagrapn (A), (B), or
(E) issuec pursuanc :0 a request made defore Novemoer 1, 1976,

(D) bacikground fiie document reiating to any geaeral written determination
issued oefore July 3, 1967, or

(E) letter or other document described in section 6104(a) 1XBXiv) issued before
Septemoer 2, 1974. :

(1) EXCLUSIVE REMEDY.—Except as otherwise provided in this title, or with respect to 2
discovery order made in connection with 2 judiciai procesding, the Secretary shall aot be
required by any Court to make any written determination or background fiie document open
or availaple to public inspection. or to serain irom disclosure of any such documents.

“.01 Added by P.L. 9453, Amended by P.L. .05 Committee Report on P.L. 94-4S§
98-620. For details, see the Code Volumes. appears at 1976-3 (Vol.2) CB 1004. .
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