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TESTIMONY OF THE OFFICE OF INFORMATION PRACTICES
ON S.B. NO. 2972, S.D. 1
RELATING TO THE DISCLOSURE OF WRITTEN OPINIONS BY THE
DEPARTMENT OF TAXATION.

Honorable Chairperson and Committee Members:

The Office of Information Practices ("OIP") supports the passage of this
bill.

The purpose of this bill is to amend the State's taxation laws to permit the public

inspection and copying of written opinions issued by the Department of Taxation
("Department").
The OIP, an agency attached to the Department of the Attorney General
for administrative purposes only, was created by the Legislature to administer and
implement the State's public records law, the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"). The UIPA, applies to all
State and county agencies in the executive, legislative, and judicial branches of
government. Among other things, the OIP issues advisory opinion letters, upon
request by any person, concerning the extent to which government records must be
made available for public inspection and copying.

The Legislature also directed the

OIP to make "recommendations for legislative changes." Haw. Rev. Stat. §92F-42(7)
(Supp. 1992).
In OIP Opinion Letter No. 92-10 (August 1, 1992), a copy of which is
attached as Exhibit "A," we concluded that opinion letters or determination letters
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issued by the Department were protected from public inspection and copying given the
statutory prohibition on the disclosure of tax returns and "return information," set forth
in the section 235-116, Hawaii Revised Statutes. While the term "return information"
is not defined by State law, the OIP relied upon the definition of this term set forth in
the Internal Revenue Code for guidance.
Under the Internal Revenue Code, the term "return information" does not
include any part of a written determination that is open for public inspection under
rules adopted by the Secretary of the Treasury. A copy the IRS' procedures for the
disclosure of written determination letters are attached as Exhibit "B." However, when
the OIP issued its opinion letter, the State did not have any procedures similar to
those set forth in Exhibit "B" thus, the OIP was constrained to conclude that written
opinions issued by the Department are confidential.
Despite the fact that the OIP found that written opinions and written
determinations of the Department are presently confidential, we stated:
However, the OIP urges the Department and the
Legislature to seriously consider the amendment of the
State tax laws to permit, in some form, public access to
"written determinations" or government records maintained
by the Department that are akin to "letter rulings" from the
IRS. In our opinion there is a significant public interest in
the disclosure of this information.
As noted by one court, "[t)he function of a letter
ruling, usually sought by the taxpayer in advance of
contemplated transaction, is to advise the taxpayer
regarding the tax treatment he can expect from the IRS in
the circumstances specified in the ruling." Tax Analysts &
Advocates v. Internal Revenue Service, 505 F.2d 350, 352
(D.C. Cir. 1974). The adoption of provisions similar to
those set forth in section 6110 of the Internal Revenue
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Code would promote the core purpose of the UIPA that the
"formation and conduct of public policy--the discussions,
deliberations, decisions, and actions of government
agencies--shall be conducted as openly as possible." Haw.
Rev. Stat. §92F-2 (Supp. 1991 ).
The OIP commends the Department for attempting, through this
legislation, to clarify the State tax laws to permit the public inspection and copying of
its written opinions, and to establish an appeals procedure to the OIP concerning the
segregation of confidential taxpayer information and confidential commercial and
financial information. As such, the OIP strongly supports the passage of this
legislation.
However, the OIP does not consider this bill a complete solution since as
currently drafted, a "written determination," which term is defined as "a written
statement issued by the department that applies an interpretation or principle of tax
law clearly established by statute, rule, written opinion, or published court decision to a
particular set of facts," will remain confidential, and will not be indexed by the
Department. The·refore, we suggest that once the Department has had a reasonable
period of time to comply with the mandate of this bill, it would be in the public interest
for the Department to then develop a legislative proposal making all written
determinations publicly available after sanitizing confidential taxpayer information.
Despite the OIP's concerns about "written determinations," we support
the passage of this bill as drafted, since it is a definite improvement over the existing
law, and would significantly benefit the public.
We will be happy to try to answer any questions.
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August l, 1992

Thomas Yamachika, Esquire
Cades, Schutte, Flemming & Wright
P.O. Box 939
Honolulu, Hawaii 96808
Dear Mr. Yamachika:
Re:

Department of Taxation Opinion Letters or Written
Determinations

This is in reply to your letter to the Office of
Information Practices ("OIP"), requesting an advisory opinion
concerning the above-referenced matter.
:ISSUE PRESENTED

Whether, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"),
written determinations, or opinions issued to a taxpayer by the
Department of Taxation ("Department") concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of State, must be made available for
public inspection and copying.
BR:IEF ANSWER

Under the UIPA, agencies are not required to disclose
"(g]overnment records which, pursuant to state or federal law
. • • are protected from disclosure." Haw. Rev. Stat.
§ 92F-l3(4)
(Supp. 1991). Section 235-116, Hawaii Revised
Statutes, specifically prohibits the Department from disclosing
tax "return information," and this prohibition has been
incorporated into the State's franchise tax law, chapter 241,
Hawaii Revised Statutes. See Haw. Rev. Stat. § 241-6
(Supp. 1991).
~
EXHIBIT
A
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Using the definition of the term "return information" set
forth by section 6103(a) of the Internal Revenue Code for
guidance, we conclude that the government records you requested
from the Department constitute "return information." While
Congress has adopted detailed and elaborate procedures that
permit the public inspection of the Internal Revenue Services'
("IRS") written determinations, the State Legislature has not
adopted procedures similar to those set forth by section 6110 of
the Internal Revenue Code, which carves out an exemption from
the prohibition of the disclosure of return information.
However, because the OIP believes that there is a significant
public interest in these government records, the OIP recommends
that the Legislature seriously consider the adoption of
provisions similar to those in section 6110 of the Internal
Revenue Code that permit the inspection and copying of written
determinations and letter rulings issued by the IRS.
Further, we also conclude that even assuming that the
Department's written determinations contain information within
the scope of section 92F-l2(a) (1) and (2), Hawaii Revised
Statutes, which requires the availability of certain information
"[a]ny provision to the contrary notwithstanding," we do not
believe that the Legislature intended this section of the UIPA
to require agencies to disclose government records that are
protected from disclosure by specific State statutes that
prohibit the disclosure of government records, or information
contained therein.
Based upon the UIPA's structure, and its legislative
history, we believe that in the rare and unusual case that
information falling within section 92F-l2, Hawaii Revised
Statutes, is protected from disclosure by specific State
statutes, specific disclosure restrictions adopted by the
Legislature prevail over the provisions of section 92F-l2,
Hawaii Revised Statutes.
Accordingly, we conclude that under the UIPA, the
Department is not required to disclose written determinations,
or opinions, issued to a taxpayer concerning the applicability
of the State franchise tax to loans in which the borrower is
located out of State.
FACTS

By letter dated February 19, 1992, citing to the UIPA,
your law firm requested the Department to provide it with copies
of "(a]ll private letter rulings or other written determinations
OIP Op. Ltr. No. 92-10
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issued by the Department to taxpayers concerning the
applicability of the franchise tax (Chapter 241, HRS, or any
predecessor statute) to loans in which the borrower is located
out of state or in which the security for such loans is used or
located out of state."
In its letter, your fi:r111 indicated its willingness to
accept copies of the written determinations after the Department
segregated, or removed, the names and other identifying
info:r111ation about the persons to whom the determinations
pertain. Additionally, your firm's UIPA request to the
Department asserted that the information requested was public
under sections 92F-l2(a) (l) and (2), Hawaii Revised Statutes,
and made references to case law under the federal Freedom of
Info:r111ation Act, 5 u.s.c. § 552 (1988) ("FOIA"), supporting your
position.
By letter dated February 25, 1992, the Department notified
your firm that it was unable to comply with your request for
private letter rulings or other written determinations under the
UIPA. Specifically, in its letter, the Department stated that
it does not issue private letter rulings. Additionally, the
Department stated that because the UIPA and FOIA are not the
same, interpretations of FOIA are not applicable to the UIPA.
As additional support for its position, the Department's letter
to your firm stated:
• . . Moreover, the Department does not consider
any documents it issues that may be similar to the
IRS's private letter rulings to be "final opinions"
under section 92F-l2(a) (2), HRS, which may be more
pertinent to opinions and determinations made by
quasi-judicial agencies and boards.
Additionally, in the Department's view, any
information the Department provides in response to a
request for advice from a taxpayer is based solely
upon the facts and circumstances of the taxpayers
particular situation. No response can be generalized
because each replies to a unique set of facts. In
those few cases of general application, the
information is usually already available to the
public and may be found in the Department's Tax
Information Releases and Announcements.
Finally, the Department's individual approach to
requests for advice also makes it difficult if not
OIP Op. Ltr. No. 92-10
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impossible to provide the public with an edited copy
of its responses that can serve as useful guides

... .

Letter from Richard F. Kahle, Jr., Director of Taxation to
Roger H. Epstein 1-2 (Feb. 25, 1992).
By letter dated February 2, 1992 to the OIP, your firm
requested an advisory opinion concerning whether, under the
UIPA, written determinations issued and maintained by the
Department in response to requests for advice from members of
the public, must be made available for public inspection and
copying.
In a memorandum to the OIP dated June l, 1992 Deputy
Attorney General Kevin T. Wakayama asserted that opinions or
written advice to taxpayers from the Department constitute "tax
return information" specifically protected from disclosure
under State law. As such, in the opinion of the Attorney
General, under section 92F-13(4), Hawaii Revised Statutes, the
Department is not required by the UIPA to make written opinions
or advice to taxpayers available for public inspection and
copying.
DISCUSSION

I.

INTRODUCTION

Under the UIPA, all government records must be made
available for public inspection and copying, unless access is
closed or restricted by law • .§.!.!Haw.Rev. Stat.§ 92F-ll(a)
(Supp. 1991). More specifically, the UIPA provides that
"(e]xcept as provided in section 92F-l3, each agency upon
request by any person shall make government records available
for inspection and copying." Haw. Rev. Stat. § 92F-ll(b)
(Supp. 1991).
II.

GOVERNMENT RECORDS PROTECTED FROM DISCLOSURE BY LAW

Under section 92F-13(4), Hawaii Revised Statutes, an
agency is not required by the UIPA to disclose "[g)overnment
records which, pursuant to state or federal law including an
order of any state or federal court, are protected from
disclosure." In OIP Opinion Letter No. 92-6 (June 22, 1992),
we concluded that under this UIPA exception, the authority to
withhold a government record must generally be found in the
express wording of a State statute or federal law.
OIP Op. Ltr. No. 92-10
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Several provisions of the State's tax laws expressly
provide for the confidentiality of "tax returns" and tax
"return information." See Haw. Rev. Stat. § 235-116 (1985)
(income tax)l; Haw. Rev:-Stat. § 237-34 (Supp. 1991) (general
excise tax); Haw Rev. Stat. § 2370-13 (Supp. 1991) (transient
accommodations tax).
Because you have requested an advisory opinion concerning
written determinations issued by the Department concerning the
State's franchise tax law, chapter 241, Hawaii Revised
Statutes, we must determine whether any provision in this
chapter protects such written determinations from disclosure.
Section 241-6, Hawaii Revised Statutes, provides:
§241-6 Chapter 235 applicable. All of the
provisions of chapter 235 not inconsistent with this
chapter, and which may be appropriately applied to
the taxes, persons, circumstances, and situations
involved in this chapter, including without prej.udice
to the generality of the foregoing, sections 235-98,
235-99, and 235-101 to 235-118, shall be applicable
to the taxes imposed by this chapter and to the
assessment and collection thereof • • • •

Haw. Rev. Stat.

§

241-6 (Supp. 1991)

(emphases added).

We can find no provision of chapter 241, Hawaii Revised
Statutes, that would be inconsistent with section 235-116,
Hawaii Revised Statutes, which prohibits the disclosure of tax
"returns" and "return information." Thus, in our opinion,
these disclosure prohibitions are made applicable to chapter
241, Hawaii Revised Statutes, through section 241-6, Hawaii
Revised Statutes.

lsection 235-116, Hawaii Revised Statutes, provides, in
pertinent part:
§235-116 Disclosure of returns unlawful.:
penalty. All tax returns and return information
required to be filed under this chapter shall be
confidential, including any copy of any portion of a
federal return which may be attached to a state tax
return, or any information reflected in the copy of
such federal return • • • •

Haw. Rev. Stat.

§

235-116 (1985)

(emphasis added).
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Turning to a consideration of what constitutes a tax
return 11 or "return information" that is protected from
disclosure under section 241-6, Hawaii Revised Statutes, the
Attorney General concedes, and we agree that the Department's
written determinations do not constitute "tax returns." In a
previous advisory opinion, we noted that the term tax "return
information" has not been specifically defined by the State
Legislature. As a result, in OIP opinion Letter No. 89-3
(Dec. 3. 1989), we examined the definition of the term "return
information" set forth in section 6103(b) of the Internal
Revenue Code for guidance.
11

our resort to the definition of the term "return
information" set forth by the Internal Revenue Code for
guidance is appropriate because in 1978, the Legislature
amended section 235-116, Hawaii Revised Statutes, to prohibit
the disclosure of "return information." Before this amendment,
State law merely prohibited the disclosure of "tax returns."
Haw. Rev. Stat. § 235-116 (1976). The legislative history of
this amendment reflects that the addition of the term "return
information" to the disclosure prohibition of section 235-116,
Hawaii Revised Statutes, was made to conform Hawaii law to the
Interr.~l Revenue Code, and "to eliminate any possibility of
problems with [the] Internal Revenue Service on the
confidentiality of federal tax return information required by
or furnishec;i to the State. 11 H. Stand. Comm. Rep. No. 1110-78,
9th Leg., 1978 Reg. Sess., Haw. H.J. 1905 (1978); see also
s. Stand. Comm. Rep. No. 88-78, 9th Leg., 1978 Reg. Sess., Haw.
S.J. 829 (1978) ([t]he purpose of this bill is to clarify the
law on confidentiality of tax returns to meet federal
requirements").
Because the Legislature appears to have intended to extend
the same protection to return information as that provided by
federal law, we decline to limit the applicability of section
235-116, Hawaii Revised Statutes, to only that return
information that is "required to be filed" with the Department,
despite the express wording of this statute to this effect.
~Haw.Rev. Stat. § 235-116 (1985).
Under section 6103(b) of the Internal Revenue Code, the
term "return information" includes but is not limited to:
(A) a taxpayer's identity, the nature, source,
or amount of his income, payments, . receipts,
deductions, exemptions, credits, assets, liabilities,
net worth, tax liability, tax withheld, deficiencies,
OIP op. Ltr. No. 92-10
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over assessments, or tax payments, whether the
taxpayer's return was, is being, or will be examined
or subject to other investigation or processing,~
any other data, received by, recorded by, prepared
by, furnished to, or collected by the Secretary with
respect to the determination of the existence, or
possible existence, of liability (or the amount
thereof) of any person under this title for any tax,
penalty, interest, fine, forfeiture, or other
imposition, or offense, and
(B) any part of a written determination or anv
background file document relating to such written
determination (as such terms are defined in section
6llO(b)) which is not open to public inspection under
section 6110 • • • •
I.R.C.

§

6103 (b) (2) (A) (1986) (emphases added).

We note that under federal law the term "return
information" does not include any portion of a written
determination2 issued by the Secretary of the Treasury that is
open to public inspection under section 6110 of the Internal
Revenue Code, entitled "Public Inspection of Written
Determinations." However, we must also note that the State
Legislature .has not adopted the detailed and elaborate
procedures (or any procedures) approaching those set forth in
this Internal Revenue Code provision.
Among other things, section 6llO(f) of the Internal ·
Revenue Code requires the Secretary of the Treasury to adopt
regulations establishing administrative remedies to request the
additional disclosure of, or to request the IRS to restrain
disclosure of, a written determination, and establishes an
individual's right to petition the United States Tax Court
(anonymously, if appropriate) for a ruling with respect to a
written determination. A copy of these procedures are attached
as Exhibit "A." But for the exemption created by Congress in
this provision of the Internal Revenue Code, "written

2under the Internal Revenue Code, the term •written
determination" means a ruling, determination letter, or
technical advice memorandum. I.R.C. § 6llO(b) (1).
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determinations" would fall within the federal disclosure
prohibition applicable to "return information."
Moreover, while under the Internal Revenue Code the term
"return information" does not include information in a form
"which cannot be associated with, or otherwise identify
directly or indirectly, a particular taxpayer, 11 3 in OIP Opinion
Letter No. 89-3 at p. 9, we observed that the U.S. Supreme
court has adopted a narrow construction of this language.
Specifically, the U.S. Supreme Court has held that this
provision, commonly known as the "Haskell Amendment," was only
intended to allow the continuation of the IRS' practice of
releasing "statistical studies and compilations" for research
purposes. Thus, the U.S. Supreme Court held that this Internal
Revenue Code provision does not exempt from the Code's
disclosure prohibi.t ions, material that can be redacted
(sanitized) to delete information concerning a taxpayer. ~
Church of Scientology of California v. IRS, 484 U.S. 9 (1987).
The OIP is constrained to conclude that determinations or
opinions issued to a taxpayer by the Department concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of state are protected from disclosure
under section 92F-l3(4), Hawaii Revised Statutes. First,
written determinations or opinions issued by the Department to
a taxpayer concerning the applicability of the State franchise
tax to loans in which the borrower is located out of State, or
the security for the loan is located out of State, fall within
the federal definition of the term "return information" quoted
above. Secondly, the Legislature has not, like the Congress,
adopted any exemption to this confidentiality provision that
permits the public inspection and copying of "written
determinations" or other forms of written advice from the
Department to taxpayers.
However, the OIP urges the Department and the Legislature
to seriously consider the amendment of the State tax laws to
permit, in some form, public access to "written determinations"
or government records maintained by the Department that are
akin to "letter rulings" from the IRS. In our opinion there is
a significant public interest in the disclosure of this
information.

3see I.R.c.

§

6103 (b) (2) (1986).

OIP Op. Ltr. No. 92-10

Thomas Yamachika, Esq.
August l, 1992
Page 9

As noted by one court, "[t]he function of a letter ruling,
usually sought by the taxpayer in advance of contemplated
transaction, is to advise the taxpayer regarding the tax
treatment that he can expect from the IRS in the circumstances
specified in the ruling." Tax Analysts & Advocates v. Internal
Revenue Service, 505 F.2d 350, 352 (D.C. Cir. 1974). The
adoption of provisions similar to those set forth in section
6110 of the Internal Revenue Code would promote the core
purpose of the UIPA that the "formation and conduct of public
policy-the discussions, deliberations, decisions, and actions
of government agencies-shall be conducted as openly as
possible." Haw. Rev. Stat. § 92F-2 (Supp. 1991).

our inquiry is not at an end, for we now turn to a
consideration of whether, notwithstanding the fact that
sections 235-116 and 241-6, Hawaii Revised Statutes, protect
"return information" from disclosure, written determinations by
the Department concerning the applicability of the State's
franchise tax must be made available for public inspection and
copying under section 92F-12, Hawaii Revised Statutes.
III. INTERPRETATIONS OF GENERAL APPLICABILITY
Section 92F-l2(a), Hawaii Revised Statutes, provides in
pertinent part:
§92F-l2 Disclosure required. (a) Any provision
to the contrary notwithstanding, each agency shall
make available for public inspection and duplication
during regular business hours:
(l)

Rules of procedure, substantive rules of general
applicability, statements of general policy, and
interpretations of general applicability adopted
by the agency;

(2)

Final opinions, including concurring and
dissenting opinions, as well as orders made in
the adjudication of cases; • • • .

Haw. Rev. Stat. § 92F-l2(a) (l) and (2) (Supp. 1991) and Act
185, 1992 Haw. Sess. Laws~- (emphasis added).
In your letter to the OIP requesting an advisory opinion,
you assert that the Department's written determinations or
opinions concerning the applicability of the State franchise
tax constitute "statements of general policy" or
"interpretations of general applicability" adopted by the
OIP Op. Ltr. No. 92-10
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Department that must be made available for public inspection
and copying "(a)ny provision to the contrary notwithstanding."
In support of this argument, your letter to the OIP referred to
case law under the FOIA.
We concur with your observation that court decisions
construing the FOIA are relevant in construing section
92F-l2('a) (1) and (2), Hawaii Revised Statutes.4 For the

4The above quoted provisions of subsection (a), of section
92F-l2, Hawaii Revised Statutes, were taken from section 2-101 of
the Uniform Information Practices Code ("Model Code") drafted ·
by the National Conference of Commissioner's on Uniform State
Laws. The commentary to section 2-101 of the Model Code provides:
Under this section, the "law of the agency" must
be made available to the public. In other words, an
agency may not maintain "secret law" relating to its
own decisions and policies. This section is similar
in general requirement to Sections (a) (1), (2) and
(3) of the federal Freedom of Information Act.
[citations omitted.] The affirmative disclosure
responsibility extends to agency policies, rules, and
adjudicative determinations and procedures. In
addition, this section mandates disclosure in the
form in which the records are used or relied upon by
the agency . • • •
Nothing in the section requires an agency to
make rules or to formalize its decision-making
processes. Nor does it require an agency to reduce
its rules or policies to written or other permanent
form. If preferred, an administrative procedure act
or similar legislation could serve those purposes.
Model Code§ 2-101 commentary at 10 (1988) (emphasis added).
We also observe that federal courts have held that IRS
written determinations constitute "statements of general
policy," or "interpretations which have been adopted by the
agency," or "final opinion(s)." ill Tax Analysts & Advocates
v. Internal Revenue Service, 505 F.2d 350 (1974): Freuhauf
Corp. v. Internal Revenue Service, 522 F.2d 284 (1975).
Importantly however, both of these cases were decided before
Congress passed the Tax Reform Act of 1976, and adopted the
elaborate procedures in I.R.c. § 6110 for the disclosure of
OIP Op. Ltr. No. 92-10
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reasons explained below, however, we do not believe that
section 92F-12, Hawaii Revised Statutes, requires agencies to
disclose government records that are protected from disclosure
by specific legislative enactments such as section 235-116,
Hawaii Revised Statutes.
In section 92F-12, Hawaii Revised Statutes, the
Legislature set forth a list of government records, or
information contained therein, that must be made available for
public inspection and copying "(a]ny provision to the contrary
notwithstanding." While at first reading, one might assume
that the phrase "(a]ny provision to the contrary
notwithstanding," refers to all of the exceptions set forth in
section 92F-13, Hawaii Revised Statutes, the UIPA's legislative
history clarifies the intended scope of this phrase. In
particular, the UIPA's legislative history indicates that "[a]s
to these records, the [UIPA's] exceptions such as for personal
privacv and for frustration of legitimate government purpose
are inapplicable." s. Conf. Comm. Rep. No. 235, 14th Leg.,
1988 Reg. Sess., Haw. S.J. 689, 690 (1988); H. Conf. Comm. Rep.
No. 112-88, 14th Leg., 1988 Reg. Sess., Haw. H.J. 817, 818
(1988) (emphasis added). These UIPA exceptions are set forth
by section 92F-13(1) and (3), Hawaii Revised Statutes.
Furthermore, the structure of the UIPA itself reflects
that the Legislature intended the provisions of the UIPA to
yield to specific State statutes, that either expressly
restrict, or that expressly authorize the disclosure of
government records. ~Haw.Rev. Stat. § 92F-12(b) (2)
(Supp. 1991) (requiring the disclosure of government records
that pursuant to "a statute of this state" that are authorized
to be disclosed); Haw. Rev. Stat. § 92F-13(4) (Supp. 1991)
(protecting from disclosure government records that are
protected from disclosure by State law); Haw. Rev. Stat.
§ 92F-22(5)
(Supp. 1991) (protecting from disclosure any
personal record that is "[r]equired to be withheld from the
individual to whom it pertains by statute").

written determinations issued by the the IRS. With respect to
these elaborate procedures, "Congress intended that§ 6110
provide the exclusive means of public access, ruling out resort
to the regular FOIA procedures." Fruehauf Corp. v. Internal
Revenue Service, 566 F.2d 574, 577 (6th Cir. 1977) (emphasis
added).
OIP Op. Ltr. No. 92-10
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Furthermore, our conclusion is supported by the existence
of section 92F-17, Hawaii Revised Statutes, which makes it a
criminal offense for any person to "intentionally disclose[) or
provide[) a copy of a government record, or any confidential
information explicitly described by specific confidentiality
statutes, to any person or agency with actual knowledge that
disclosure is prohibited." Haw. Rev. Stat.§ 92F-17 (Supp.
1991) (emphasis added). Notwithstanding the provisions of
section 92F-12, Hawaii Revised Statutes, a person would be
subject to criminal prosecution for disclosing a record that is
explicitly described by specific confidentiality statutes, with
actual knowledge that disclosure is prohibited.
Also, as we noted in OIP Opinion Letter No. 92-6
(June 22, 1992), the UIPA exception set forth in section
92F-13(4), Hawaii Revised Statutes, is similar to one contained
in section 3-101 of the Uniform Information Practices Code
("Model Code") drafted by the National Conference of
commissioner's on Uniform State laws, upon which the OIPA was
modeled. The commentary to this Model Code provision indicates
that it was intended to be "a catch all provision which
assimilates • • . any federal law, state statute or rule of
evidence that expressly requires the withholding of information
from the general public." See Model Code§ 2-103 commentary at
18 (1981).
Finally~ our conclusion is supported by the general rule
of statutory construction that where one statute deals with a
subject in general terms, and another in specific terms, the
specific law will generally prevail. See State v. Grayson, 70
Haw. 227, 235 (1989): see also 2B N. Singer, Sutherland
Statutory Construction§ 51.05 (Sands 5th ed. rev. 1992).
Based upon the the above authorities, we conclude that
where government records are protected from disclosure by
specific State statutes, such as section 235-116, Hawaii
Revised Statutes, and where those records contain information
described in section 92F-12, Hawaii Revised Statutes, the
specific State statute controls the determination of the
public's access rights.5 Thus, in our opinion, the Legislature

Swe believe that the presence of a statute protecting the
disclosure of information falling within the provisions of
section 92F-12, Hawaii Revised Statutes, represents a rare and
unusual occurrence, one that is unlikely to be repeated in
other statutory or factual settings.
OIP op. Ltr. No. 92-10
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did not intend section 92F-12, Hawaii Revised Statutes, to
require agencies to disclose government records that are
protected from required disclosure under section 92F-l3(4),
Hawaii Revised Statutes.
CONCLUSION

For the reasons set forth above, we conclude that under
the UIPA, the Department is not required to disclose written
determinations or opinions issued to a taxpayer concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of State.
Very t

Hugh R. Jones
Staff Attorney

~~I~~
Kathleen A. ~allaghan
Director
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Honorable Richard F. Kahle, Jr.

Director of Taxation
Kevin T. Wakayama
Deputy Attorney General
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. tax attor::ev was not e.nmpt irom the
:equ1 ment oi :.isini his social sec-mty number on
returns , oreoared.
N.z. P ·

cc. s1.1 t:m:: 9383. m FSu!Jp ;oo.

Where a de. r::nent store licenses a corpora
tion to prepare . turns in itS stores, and that
corporation subiice..
this privii~e to a second
corporat1on. the indiv1
1employees of the subli
censee, the subiicensee. d the licensee may be
considered income taX
preparers. The
deoartment store is not a o
rer. The inctivid
uai with primary responsibility
the accuracy
oi the mum must sign the return
show his or
b.er social securuv number. The
me and
emolover icie.'ltiiication number oi the
licensee must aiso be shown on the return
the
person who empioyed or eng&4ed ::he preparer.
Rev. Ru!. Sl-Z46. 1981-Z O Z49.
A iir::i that iurnishes a computerized tu
return preparation service to w praC".itioners is
an income tax :-et:.:r:: preparer when the proir3m
used goes beyond ::iere :necila.nial assi.stanc:.
Rev. Rui. 8S-18i, 1985-Z O 338.
A iarnms coooe:-:i.tive credit mociation that
prepares Sciteduie F oi Form 1040 as ;,a.rt ai a
compum·.:ed cau ;,recess~ system provided to
:nembel'S :s an :r.come t:L't return preparer ii the
Sc!ledule F is a suostantial poruon oi a :nemi>er's
return.
Rev. RIil. 85-188. 1985-Z O 339.
A penon who ;irepares a computer program
and sells :t :o a :a:q:ayer to use :n pre;,~ the
ur,:,ayefs income ::ax return may be an income
UllC retu.-n preparer.
Rev. Rlli. SS-189. !985-Z O ~l.

use in ;,reparinJ :ncome ::u returns may be con
sidered retur:i i)repare:s Uld subject to certain
preparer penalties. If :i:e annputer program pro
vides substantive tu :.nstz'.r..ions rather than just
mechanical 3.Ssistance. :.:ie individual or company
that prepares and .eils :.:ie soitware is con.sidered
a return preparer.
'
IR :,;'ews ReL IR....i6-6Z. :Mar:, 1986.
A person in a business other than :.ax return
preparation who fills out ar reviews income taX
returns ior it.s c:istome:s may be an income taX
return preparer under sec:ion ii0l(a.X36) oi the
Code and subject ~o pote:::iai penaities ior failure
to compiy with Code Sec. 6109 and other provi
sions appiicable to retur:i pre;,arers.
Rev. Rui. 86,3$. 1986-1 C3J."3.

~5 Widows.-Be:ie:it !lumbers mav be used as
er icientifyinJ nu::ibers by ;i"ersons who
were
wing social sr.Jrity beneiitS u widows
alJe 62 o ver before January l, 1963. ii they
tiave no
· :lrity :iumile:s oi their own. The
benefa :iumber · the soc:a1 securitv number oi
the dece:ued tius ci. ,\JI other widows should
obtain their own ac:co t :iumbers.
Re'I. P:-oc. 66-29. 1966-l c

.90 Prior law.
Rev. Rui. 63-z:2. 1963-Z c:3614.
Rev. Rui. 63-130. 1963-t C3 ~9.
Rev. P:-oc. tSZ-23. 196Z-:: C3 .;a;.
Rev. P:-oc. 63-Zi. 1963-Z C3 i6:i.
Re.,. P:-oc. i'Q.22. 19i'O-Z C3 :OJ.
T.LR. :,;'o. 8i0, Dece:noe:- 14, 1966.

PUBLIC INS?ECTION OF WRITIEN
DETERMINATIONS

[~ 3i,980]

Sec. 6110 (1986 Code]. (a) GEm::W. Rt.'U.-E.mpt as othe:wise provided in this
sedor.. :he te:tt oi any writ:en dete..'mlnauon and any bacfq:'ound file document relating to
suc::i written deternunation snail be open to public: inspec::on at su~ place as the Secretary
may ~Y :e;ulat1oru prescribe..
(b) DE:iNTI"IONS.-F'lr purposes oi_ this sec:ion
( 1) WR.IT:z.'1/ or.z.umunoN.-The term "written dem::1i:iation" me:i.ns a rulizli,
dete::·::unation letter, or teonical advice :nemorandum.
·
(2) BACXGROUND rIU DOCtr.dE:'11'.-The term "ba~und fie docu::::ie::t" with
respec: to a writte.'1 determination inc!ucies the request for :hat written dete::nination,
any written material submitted in support oi the request. 111d any communication
(written or otherwise) between the Internal Revenue Service and persons outside the
Ir.temal Revenue Service in connection with such written determination (other than any
communication between the Deparunent oi Justice and the Internal Reve:iue Service
re:ating to a pending civil or crimin:il c:i.se or invest.iption) received before issuance oi
the writ.en determination.
(3) lU:""ERE.'10 .....' lD c ~ WlUITEN DET.:IUIINAnONS.
(A) R!n.U.'IC! IYlUTl'L'I DE.:..'U!INAnON.-The te:::n "reference written de-..er
mination" me:iru any written determination which !w bee:i deter=ined by the
Sec:e~ to have Sii"ific:int reference value.
·
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(B) GZNE.~U. W1U'!":"!.'f D~"UIINATrON.-The te.-:n "g-e.'!eral \fflUen c:e:e~illa·
tion'' means a.ny written determination other than a._ reie:ence writte.'l ciete:mina
tion.
(c) !:~CNS F!lOM OISCLOSUll.-Beiore :n.a.king a.ny writte:i detennination or bacl.
ground :ile doc-.unent open or a.vaila.ble to public: inspecion under suosection ta), the
Sece:ary sila.il deiete
( 1) the names. addresses. a.nd othe:- identiiying deta.iis oi the person to whom the
wri:ten dete.'TIWlation pertams a.nd oi a.ny otner ;,erson. other :ha.a a. person wiu respect
to whom a noQtion is made under subsecuon (d)(l), identified in the written ciet:rmm&•
tion or a.ny bac:qround file document;
(Z) iniormation specifically authorized under criteria established by ~n !."tecutive
orde:- to be !(e;>t secret in the interest oi national deiense or ioreign policy, 111ci wilic::t is
in :ac: :,roperiy classified pursuant to such Executive onier;
(3) iniormation specuic:uly e.umpted from disclosure by any natute (other than
this title) wilic:i is applica.bie to the Internal Revenue Service;
( 4) trade secrets a.nd commercial or iina.nciai iniormation obta.illed from a. person
a.nd ;:,rivileged or confidential;

(;) iniormation the disciosure oi which would constitute a clmriy unwarranted
invasion oi personal privacy;
(6) inionnation contained in or related to examination. operating, or condition
re;:ons prepared by. or on bena.if oi, or ior use oi a.n a.ge:icy responsible ior :he :eg,.llation
or supe:'Vis1on oi fma.nciai institutions; and
(i) gegiogicai a.nci geophysic:il iniormation ~d data. inc!wiing maps, concerning
wens.

The Sec:e:.ar:1 sha.il dete:mine the appropriate e:ttent oi such de!etions a.nd. ~;:it in the case
oi intentional or wiilful disre~rd oi this subsec:ion. sh~ll not be required ,o ::iake sucll
de!e:.ions I nor be liabie for f3Jiure to :nake deiet1ons) uniess the Sec:et:UY has a ~ to sucil
deletions or !ias bee.'! cm:iered by a. court (in a :,roceeding ande: iuosection (i){3i) to make
suc:1 c:e:etions.
(d) ?!CCZDIJW Wmf .R!CAllD TO T'nIR.D P.\RTY
(1)

CONTA0.

:-iOT...noNS.-li. before the issuance oi a written determination. t.'?e Internal

Reve:iue Se:vice receives any communica.uon (written or othe."Wise) conce::iing sucl1
wr.tten deter:nination. any request ior sue:: dete:-mination. or a.ny other :natter involv
insr ,uc:1 written dete:-:nination from 1 person other than an employee oi the lntema.l
Re.,enue Se:vu:e or the person to whom such written dete.-mmation per-.ains (or his
authorized :-e:,resent~tive with :-egani to sue:: written dete:-minationi, the Internal
Re•,e::ue Service shall :ndica.te. on the written demmination open to public inspection.
the ategory oi the ::,erson making such communiation and :.lte date oi such communica
tion.
··
(2} E.'<C!:'!'?Ot'.-Paragraph (1) shall not a.pply to any communication ?Uade by the
c:,1ei ili Sw: oi the Joint C.immittee on Tuauon.
(3) D&:.OSUR! OF !D~.-In the cue oi a.ny written detennillation to wbich
pa.n.srr:iph (1) applies. any person may iile 1 petition in the United States Tu Court or
f:ie 1 comolai.'lt in ::1e United States Dist.'ict Court for the District oi Coiumbia ior an
orcer requiring tl!at t.'1e identity oi any pe:son to wbom the written dete::nination
oe:-~ins be disc!oseci. T.ae court ih:111 order disclosure oi such identity ii there is evidence
in ~:ie record irom whlc:h one could reasonably conclude that u impropriety occumd or
undue :rulue::ce •.va.s e:omcised with respec: to such written dete:mination by or on beilalf
oi ,uc.': person. The court may a.lso direct the Sec:et:UY to disclose a.ny portion oi any
other deletions made in a.ccortiance with subsection (c) where such disclosure is in the
public inte:-est. If a. proceeding is commenced under tJii.s pa~b. the pe:-son whose
identity is subject to bel.nt disciosed a.nd the person a.bout whom a notation is made
under paragraph ( 1) shall oe notified oi the procmiing in accordance wiu the proce
dures desc:,bed in subsection (0(4)(B) and shall have the right to inte:ve:ie in the
procming (anonymously, ii appropriate).

(4) P!.'UOD IN WHIC:i TO BRDlC ACTION.-No proceeding shall be commenced Wider
paragrapil (3) unless 1 petition is filed beiore the expiration oi 36 months after the first
c:1y t.ltat the written deter::iination is open to public inspection.. ·

(
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(ei SAU:CltOti:m F!U DCC'w-,.lt.'l"!'S.-'.Vhenever the Sec:e-~ :akes a wri:r.e:: c!ete.-mi•
nation open to pubiic inspec:1on under this section. he snail also :nake avaiiabie :o any
person. but oniy upon the written request oi that person. any ba~und iiie doc-.unent
relating :o the wntten determination.
(f) RisOLlITlON OF DIS?t"TZS R!t.Aml'G TO Dtsa.OStlll.
(1) Nona OF oo.:.vr:oN TO Dl!c:.osE.-The Secretary snail upon issua.~c= oi any
written de:e:i:un.ation. or upon receipt oi a request ior a baaground iile docu::ient. maii
a notice oi intenuon to disciose such de:e::nination or doc-.iment to any person :o whom
the written deter.:unation pe:uins !or a successor in inte:ese; ~UC'Jtar, or other ;,enoa
authorized by law to act ior or on be!iaiI oi such pe."SOn).
(2) ADMDttST'MTM: ~IES.-The Sec::ewy shall pracibe rquiations est.lblish
ing a<imuustrative remedies wtth respect tc>
(A) requests ior additional disclosure oi any writte.'I determination or any
ba~round iile doc:wne.'lt. and
(B) requens to resu·ain disclosure.

(3) AC'TlON TO RES'i'IW.'I DISCLOSLU.

person
(i) to whom a written determination pertains (or a successor in :nterest,
e."tec:utor. or otile: pe:-son au:.'1orized by law to act for or on beilaif oi sue:: ;,erson),
or who has a direc: inte~t in mainuining the c:oniidmtialicy oi any sue::. written
determination or back(?ound ilie document (or portion the:eoi),
(ii) who disa~ees wit!: any failure to make a deletion with :-espec: to that
portion oi any written dete::nination or any bacqround file cioc:ume::t 'Nr.ic:i is to
be open or avaiiabie to pubiic inspection. and
(A) C.'U:AnO!'f OF RDW>Y.-Aay

(iii) ':""~,has e.'thausted his administrative remedies as prescribed ;,u:suant to
paragrapn (-,.
may, wit.run 60 days 1iter the :Tlailing by the Sec:et.iry oi a notice oi ::tte:ition to
disciose any written dete::nination or back1f?ound file dOC'Jment unde:- ;:a~ph
/ l ), :oget.im with the ;:,roposed de!e:ions. fiie a petiuon in :he United States Tax
Coun (anonymousiy, ii appropriate) ior a determination wttll respe:: to that
pomon oi such written de:e::::matton or background file document whlc:: :.s to be
open to public inspection.
·
(Bl ~oncz ~ C:Z.,T.-\IN ?DSONS.-The Sec:etary shall notify any ;:e:son to
whom a wntten de:e~ination ;:e:-.ains (unless sucil pe:-son is ::lie petitior.e:-, oi the
fiiing oi a pe::tion unde= titis ;,an.graph with.:espee: t0 .11c:i written de:e::-:::.ination
or ,e:ated backif'ound me doc::1:nent. and any suc:il pel"SOII :nay interrene (&llony•
mously, ii appropriate/ in any procffliing conducted pursuant to this paragraph.
The Secretary shall send such nouce by regute:ed or ce:-..uied mail to the iast mown
address oi such person •.vithin l.: days aim such petition is .erved on the Sec::.a.ry.
:,lo pe!'3on who has rece:ved ,uc:i a notice :nay there3iter iiie 311Y petition unae: this
paragraph with mpec: ;o such written dete:-mination or bacl:iround file coc:-.mient
wit!! respec; co whic., such notice was reaived.
·

(4) ACTION TO OBT.-\IN ADDmONA!. OISCLOSURI.

~ ':.

i!

.

(A) Car.moN OF ~.fE!>v.-.. \ny person who bas e.'thau.sted the ad?:lir.ist.-ative
re:::iedies prescribed pursua.'lt to paragraph (2) with respect to a reGUest ior
disc:osu~ ~Y me a pe::;:on :n the United States Tu Court or a complaint in the
ti :iited Sutes Dis.r.c; Cour: :or the District oi Columbia ior in order requir-.!lg that
any written dm::nination or baclcground file docume!lt (or portion thereof) be made
open or availabie to public inspection. E.xc:e;>t where inc:ansistent with subpa:airraph
(Bl. the provisions oi subparagnphs (C). (D), (E), (F), 311d (G) oi section :.:2(aX4)
oi title :. United States Code. shall apply to any proceeding under this parairraph.
The Court shall e.umine the matter de novo and without reprd ta a dec-.sion oi a
court under paragraph (3) wit!l respect to such written determ.i.Datioa or back•
ground file document, and may examine the entire ten oi such wriuen dete::nina•
tion or bacltground file docume:it in order to dete:mine whether sue:: written
dete:-:nination or bacltr.ound file document or any part the:eoi shall be ope:i or
availabie to public inspection unde:- this section. The burden oi prooi with ~spect to
the issue oi disc:osure oi ar.y inior.:iation sball be oa the Secretary aad ar.y other
person seeking to rest:-ain disc!osure.

137,980 Code§ 6110(e)
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(B) L'tTL,VtNTION.-Ii a proceeding is commenced under this paragr:iph with
n!Spec: to any written dete:-::unation or background file document. the Sec:etary
snail. witilin lS days aim :iotice oi the petiuon filed under suilpan~ph (A) is
se:ved on bim. send notice oi the commencement oi sud! lffllC=iq ta &11 persons
who ue identified by :iame and address in such writte:i determination or back
ground :ile dOC'.unent. The Sec:ecary sball send such notice b y ~ or certi11ed
mail :o the iast mown adci.""eSS oi sucil person. .~y Persoll ta whom sue., determina
tion or backJround file dOC'.ime.'tt ;muins may intervene i.a. tile ~ (anony
mousiy, ii appropriate). U sucil notice :.s sent. the Secretary silall aot be required to
defend .he action and shall not be !iai>le ior public diJciasure oi the wnr.r.en
dete:-:runauon or bac:,qrounci me document (or any portion the.-eor') in accordance
with the final decision oi the court.
~utioa: Code Sec. 6l10(f)(S), below, u amenCUld by P.L. IUZQ. does aot apply t0
cases pending OJJ November 8, l984. 
(5) E."'O'~moN OF DtT%1Um1AnON.-The Tu Court shall make a decision with
respett to any petition described in ;,ara~ph (3) at the esrliat :,r.u:ticahle date.

(6i P~.:auc:rv OF TAX cocr. PROa!l>INCS.--.'fotwith.ctanriinf sections NS8 aad
i461, the Tu Coun :nay, in order to preserve the anonymity, privacy, or confaientiality
oi any pe:son under this section. provide by rules adopted under sec-.ion i4S3 th:lt
portions oi hearings. testimony. evidence. and re;:,ons in ainaec:ion with proceedings
under this sec:1on may be closed :o the public or to inspection by tile pubiic.
(g) TIME :OR. DISC!.OSu"RE.
(1) L'I G~'lt.'W..-Except as otherwise provided in this .sec:ion. the te."tt of any
written cete~:nination or any back;round file document (as mociiiieci under subsettion
(c)) shall ~e open or avaiiaoie to pubiic inspection
(A) oo earlier than i3 days. and ,10 later thaa 90 days, liter the notice provided
in subsec:1on (0(1) is mailed. or. ii later.
<B) \vithln 30 days aiter .he date on whicil a coun dec:sion under subsection
(i)(3) becomes ,inal.

(2) ?OST?ONOIE.'l"r 3V OR.DE., OF COt."'RT.-The coun may ene::d the period referred
to in 9ara~ph (l )(B) ior such tice as the coun iincis necessary to allow the Secreu.ry to
comply w1t:1 its decmon.
(3) ?os.?Ota:.lL'l"r OF OISC'..ast.U: iOR. t/1' ro 90 OAYS.-At .he written request oi the
person by wnom or on whose !:>eilaii the ~equest ior the writte."I determination was made,
t.'le ;,enoa :-eimeci to in para~ph (1 )(A) sh&ll be e.uendeci (for :iot to e."tc:=d an
additionai 90 days) until the day witic:i ls 1S days aim the date of the Sec:-eu.ry's
deter::u.nat1on that the transac::on set iorth in :.he writte:l demminauon ltas been
compiemi.
(4) ADomoNAL 180 DAVS.-Ii
(A) the transaction m iorth in the written dete."millacion is not completed
dur:ng :.'le period set iorth :n ;ian~ph (3), and
(B) the pe:son by wilom or on whose behalf the nquesr. for the written
deter::ination was made esubiisaes to the satisiaction of tl!e Secretary that good
c.use e:tists ior adciitionai delay in opening the wntten determination to public
inspec:.ion.
the period :-e:er.eci to in p&r:i~apb. (3) shall be iurther mended (for .1ot to e;,:c:eed an
adc:it:onai 180 aays> untii ~e day wnic.'l is 1S days aiter :he date of the Secretary's
deter~Jnation that the trar.sac::on set iorth in the writte:l dete.-:nination has been
completed.
(:) Si'!C'.AL R.t."L!S FOR. C!."'r..UN W'IUT:'!.'f DETERMINATlONS, . ErC.-Notwithstancling
the provisions oi paragraph ( 1), the Sec:ecary sh&ll not be required ta make :ivailable to
the pubiic
(A) a.ny tecilnical advice memorandum and any related baclqround file docu
ment involving any matter witic!I is the subjec': oi a dvil fraud or criminal
investigation or jeopardy or ter:nination assessment until air.er any action relating
to suc:i investigation or assessment :.s completed, or
(B) any genenl writte: deter:nination and any related background iile docu
. ment that n!lates soleiy to a;>proval oi the Secrei:.ary oi any adoption or c!laage of

92(10) CCH-Standard Federal Tax Reporn
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(i) the funding :nethod or ;:ian ye:ir oi a pian unce~ sec-Jon ·H2.
(iii a :..upayer's annuai J.ccounting penod under section -142.
(iii) a ~ayer's method oi accaunung under sec-..ion -146(e). or
(iv) a ;,artne:ship' s or part."le:' s tuabie year unde: sec-jon iC6.
but the Sec;etary shall make :iny iuth written dem::iination and related back
ground fiie document avaiiai>ie upon the written request oi any :;=son uter the
Cate on which te.'Ccept ior U1i.s subp~ph) such dem:nin:uion wouid :ie open to
public inspection.
(h) DL<c.ost."RE OF P'!UOl WRITT!.'l DE:nMINATIONS .\.'fll

lU.!..m:o

BAac10t."'1>

Ftu:

D~.
(1) L'l GZ...'lD.\l..-Except as otherwise provided in t.'tis JUbsec-jon. a written deter•
minauon i.ssued ounuant to a request :r.acie before Novemim t. l9i6. and anv back·
ground file doc:.iment reiating to such writ:en determination shail be ope:i or available to
pubiic inspe~..ion in accordance with this sec-jon.
(2) TIMI FOR !>ISCLOSt.'ll.-In the we oi any written ciete.-:ninatiOll or baclcgrowid
file document which is to be made open or availaoie to puiliic inspec:.on under
p~pn(l)
(A) subsection (g) shall not appiy, but
(B) such wntten deter.nination or ba~und file ciOC".mte:it shall be :nacie open
or avaiiabie to cublic insoection at t.'1e e:i.riiest oractiable date aiter iuruis ior that
purpose have bee.'1 appropriated and made availabie to the IAte."?:ai Revenue
Se:-vice.
(3) OlD£.~ OF !W.Z..i.st.-Any writ:en dete::nination or bacqrowid 5le dac:ument
described in parav,,.pil l 1) shall be open or available to public inspection in the iollowing
order starting with the most ~ent wnt~en determination in e:icll c::i.tqary:
(A) reierence written determinat:on.s issued under this title:
(B) gener~ written dete:-:nirutions issued aim July J., 196i; and
(C) reier?nc: writte.'1 de:e::ninations issued under the Inte."!lal Revenue Code
oi 1939 or cor:-esponciing provisions oi pnor law.
G.ene:-:il written determinations not descibed in subpangraph (B) shall ~e open to
cubiic insoect:on on wr.tten request. out not untii ait:r tile written det:.-.:iinations
~ie:red to·in subparav,i.piu (:\l, (B), and (C) are open to public insp~.ion.
(4) Nor:e:: :1L\7 P'!UOR ',Vllir.?..'l OE':'llUIDUno~ .\JU: OP~ TO i'UBUC IN!i'!C:-.ON.

Notwiustandi."lg tile provisions oi subsec-jon.s (i)( 1) and (il(.i)(A), not Im t!lan 90 days
before :naking any ;,or-..ion oi a writ::n ciete:-:nination ciesc:-ibeci in this subsec-.ion open
to pubiic :nspec:ion. the Seaeury snail issue ;,ubiic notice in tile Federal Re;ister that
suc:i wntten determinauon is to be :::.:ide open to pubiic inspection. The pe.--son who
received a written determination .?13Y, within iS days aim tile date oi publication of
notice under this pangra.pil. file a petition in t.he Uaiteci S~tes Tu Court (anony
mousiy, ii a.ppropnate1 ior Jo demmfr1ation with respect to that portion oi such written
determination wnic:i is to be made open to public inspec-jon. The provisions oi subset·
· tions (f)(3)(B),
and (6) snail J.ppiy ii sue:: a ;,etiuon is filed. If no petition is iiled. the
te.u oi any written detenrunauon snail ce ope:,. to public ins~ection ao e:uiier than 90
days, and no later ~an 120 days. aite: notice is publisneci in the Federal Regis.er.
(5) EXC:.USION.-Subsec:.ion (d) snail :iot apply :o any written dew:nination
desc;:bed ::: ;iara~:iph ( 1).

m.

(i) c.:va. RnCEDIES.

•
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(l) CML AcnON.-Whenever the Sec;etary
(Al iails to make deletions required in accordance with subsection (c), or
(Bl iails to follow the procedu.-es in subsection (g), the recipient oi the written
determinauon or any person ide:iti11ed in the written determination shall bave as an
exclusive civil remedy an a.~jon against the Secretary in the Court oi Claims, wbic:h
s~l have jurisdiction to he:ir any ac-.ion under this paragnph.
(2) OA.\V.GZS.-In any suit brought under the provisions oi pangrapb (l)(A) in
which the Court determines that an e::ipioyee oi the IAte:nal Revenue Service intention
ally or willfully iailed to de!ete in a.ccorcance with subsec:ion (c), or in any suit brought
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!Jncie?" ;ubpar:icr:iph (ll(Bl :n whic:i :!!e Court dete:-mines that 111 empioyee intention
J.il~· or w11liuily iaiiea to ac; :n accordance with sui>secuon (gJ, the Unit~ S~tes 5hail be
liabie to tile ;:e?"son :n an amount eau:i.i .o the sum oi
(A l J.c:ual damaces sustained by :ile ;:,erson but in no ase ,nail :1 person be
entitled to rece:ve less ,ban the sum oi S1.000. and
(Bl ti:e costs oi :he ac-.ion :ogeti:e?" wit:i ~on:i.ble attorney'; fees J.S deter•
mined :,y r.ne Cilurt.
(j) SP£C.-\L ?~OvtStONS.

(1) F£::s.-The Secreury is author'.:ed :o assess :ictual cosr.s
(Al for duplic.tion oi any written dete:-:nination or l>acqrounc: fie document
made open or avaiiabie to the ;,ubiic under this ~uon. and
(Bl incurmi in se:i.rci:ing for J.nd :naiting deletions required under subsection
(c) irom any wntten detemiination or backiround file document whic:i is available
to pubiic :nspection only upon written request.
The Sec:etar/ shall furnish any written deterntination or ~ d me document
witbout cha(ie or J.t 3. reduced charte ii he ae:ermines that waiver or ~uction oi the
iee is in the public inte:-est because iurnisiting such detemiination or oacl.:.;round file
document C3ll be conside.~ as primarily oene:iung the generai pui:>lic.
C2l RECORDS DISPOSA1. PROC"".:.Dtra!S.-Nothing in this sec-.ioa shall prevent the
Sec:eury from disposinc oi any ge:mal written dete:-mination or bacl.r,ound file
doc:.iment desc:ibed m ;uosec:ion ib, :n accord:i.nce with estai>lished :-ecaras disDOSitioa
;,rocedures. but such disposal shall. e.'tce;,t as provided in the :ollowinc se.'\tence, OCC'.tt
:iot e:u-ile: :.,an j :,e:i.rs aite:- such wr.t:en dete::nination is first :nace open to public
inspection. L-l .he case oi any g~ne?':Ll ·Nritten dete:-:nin:i.tion described :n subsee:ion (h),
the Sec:e::i.ry :nay dispose oi sue:, dete:-::iination 111d any related baciccround file
coc:Jment :n accordance wit!! such procedures but such disposal shall not occur earlier
than j ye:irs :iiter such wnt:en ae:e:-::unauon is first mace open to pui:Jlic inspection ii
funds 1re approonated ior such 9ur?ose oeiore January 20. 1979, or :iot e:i.rlier than
January 20. 19i9. ii iunds are :iot 1ppropriated oe:ore suc:i date. T'ae Sec-e;ary shall :iot
dispose oi :iny reiere:ice wr.tte:, de:.e::n1nat:ons and re!ated baci,;.gn,unc fiie documents.
(3) P:U:C!!>E.'VT'W. S.ATt:s.-~nim LJte Sec:et:iry otherw;se e:stai:Jiisiles i:,y ~ 
tions. a wr.tten dete?":nlllat,on may ::ot :>e used. or cited as precedent. The ;,reeeding
sentence snail not appiy to cn:inge :!le :,rec::ienua! ,ut:.s iii 111y) oi written det1:.":Dina
tions witn re~arc: to .a.·m imposed ~Y subtitle D oi :hlS title.
\ k) S£C7:0N Nor To APP!.·,·-:-This sec::on shall not 1ppiy to
(1)

any :::atte: :.o whic:1 sec;ion 6iC+ appiies. or

any
(.-\) wntte:i dete::nination issued pursuant to a request mace before :'.ll'ovember
1. 19i6. with respec:. :.o ti:e e:m::pt sutus unde?" ;ec::on :Ol(a) oi in orc:i.nizatioa
desc:-:oed in sec:.1on .:Ol(c! or (d), tne sutus oi an o~niution as a private
ioun~uon under section 309<a). or the status oi an orpnization as an operating
iounci:l.uon !Jnder sec~on 4942(j)(j),

(2)

(B) wnt:en dem:::ination desc:-foed in subsec:ion (g)(S)(B) issued ;,ursuant to a
request :nade beiore November 1. 19i6.
(C) dem:nination le:::r :iot ot.,e:wise described in sub!)anr.1pil (..\), (B), or
(E) issuec ;)ursuant to a :eques.:. :::ade :>eiore Novemcer l, 19i6.
(Dl :>aciqround iile doc:.ir::e::t reiating :o any ge:ie:'3..1 writte:1 dete.":nination
issued beiore July 3, 196i, or
(Ei letter or othe: document desc:ibed in section 6104(a)(l)(B)(iv) issued beiore
Septe:nce: 2, 19i4.

(I) E."Cc:.:.a·s1vc: Rn!EDv.-Except as ot.':e:-wise ;,rovided in this title. or with respect to a
discovery order made in connec:ion wit:: a judiciai proceeding, the Secn:ary sh:i.11 :iot be
required by any Court to make 1ny written dete:mination or background me document open
or avai!:i.ble to public inspettion. or to ~=i~in from disclosure oi J.ny suc:i documents.
.
".01 Added by P.L. 9-W-:S. Amended by P.L.
.05 Committee Report on P.L. 94-4.5.5
98-620. For details. see :.he Code Volumes.
appears at 19i6-3 (Voll) C3 1004.
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