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ACT ll5 

amending subsection (b) to read as follo\\.',; 

..(b) The board. from time to time. upon the issuance or during the term of 
any intensive agricultural. aquaculture. commercial. mariculture. [or] special live 
qock. or industrial lease, may: (I) modify or eliminate any of the [foregoing] 
restrictions[: J specified in subsection (a): 0) extend or modify the fixed rental 
period of the lease: or (3) extend the term of the lease to the extent necessary to 
qualify the lease for mortgage lending or guaranty purposes \\·ith the Federal 
Housing Administration. Federal National Mortgage Association, Department of 
Veteran. [Administration.] Affairs. Small Business Administration, Farmers 
Home Administration. Federal Land Bank of Berkeley, Federal Intermediate 
Credit Bank of Berkeley. Berkeley Bank for Cooperatives. or any other federal 
mortgage lending agency qualified to do bu,iness in the State. and their respec 
tive successors and [assigns] a,siirnees. or to qualify the lessee for any state or 
private lending institution loan. private loan guaranteed by the State, or any loan 
in which the State and any private lender participates: provided that the private 

\V 

a, 
is 

Sf 
e> 
ar 
in 
th 
pl 
te 
re 

a 
lender shall be qualified to do business in the State: provided further that the 

approval of any extension shall be subject to the following: l 


(I) 	 The demi,ed premises hm·e been used substantially for the purpose l te 
for which they \\ere originally leased: seI 

(2) 	 The aggregate of the initial term and any extension granted shall not I an 
be for more than fifty-five years: thI 

(3) 	 The rental shall not be les, than the rental for the preceding term: I te
and 	 I in 

(-+) The rule, of the board. setting forth any additional terms and concli
tions, \\'hich shall Iinsure] ensure and promote the purposes of the pr
demi,ed la11Cb ... 1 

te1 
SECTION 2. Statutory material to be repealed is bracketed. New statutory n,

material i, underscored. pr 
\\ "I 

SECTION 3. Thi., Act shall take effect upon its approval. sic 
1.-\pprmed Jun~~- 199-1. 1 sh 

ACT llS H.B. 	NO. 3190 

A Bill for an Act Relating to the Public Disclo,ure of Written Opinions by the 
Department of Taxation. 

Be Ir Enacted hr the Legislature ri the Srme ri/Hmrnii: 

SECTION I. The purpose of thi, Act is to open to public in,pection writ 
ten opinions of the department of taxation that interpret the tax hm s. while at the 
,ame time maintaining the confidentiality of tax return information. 

The viability of Ha\\'aii\ tax system depend, upon the voluntary di~clo
,ure of information to the ta.,ing authorities. The legislature finds that it is neces 
..,ary to keep information disclosed by taxpayer, confidential in order to maintain 
\'Oluntai") compliance \\"ith the tax lm\'s. At the ,ame time. the legi,lature firnJc; 
that correct reporting can be enhanced by i . .,.,uing guidance to taxpayers in areas 

26-t 
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ACT ll5 

where the interpretation of the ta., l:m, i~ unclear. Accordingly. thi'> Act make, 
available to the public written opinions of the department in areas \\ here the la\\ 
i~ unclear. 

This Act does not open to public inspection the voluminous routine corre
spondence with taxpayers concerning establi'>hed principles of law. Thi'i Act is an 
exception to the well-established principle of confidentiality of tax information 
and thus. it is narrowly tailored to achieve its purpose to provide guidance on the 
interpretation of tax laws in order to enhance correct reporting. while maintaining 
the confidentiality of tax return information in order to maintain rnluntary com
pliance with the tax laws. To protect the integrity of the voluntary di,clo5ure sys
tem. doubts about whether information should be publicly disclo',ed ~hall be 
resolved in favor of nondisclosure. 

SECTION 2. Chapter 231. Hawaii Revised Stalllte,. is amended by adding 
a new section to be appropriately designated and to read as follows: 

..*2.H- Public inspection and copying of written opinions. (al Writ
ten opinions shall be open to pub! ic inspection and copying as pro\·ided in this 
section. notwitlhtandi1H! section, 235 -116. 236D-15. 237-3-1-. and 237D-13 and 
any other la\\. re.<,tricti1~g disclo-;ure of tax return'> or ta., return information to 
the contrary. E,cept a-; provided in "ubsection (I"). regarding the di,clo"ure of the 
text of written opinions. chapter 92F ,hall not apply to tax retunh and tax return 
in formation. 

A \\ ritten opinion may not be u.<,ed or cited a, precedent unle", othern i-;e
provided by department rules. 

(b) For purposes of thi, ,ection. the term .. \\ ritten opinion .. mean" a \1 rit 
ten statement i,"ued by the department to a taxpayer. or to the ta,payer\ autho 
riLed representati\·e on behalf of the taxpayer. that intcrprch and applie" any 
pro\·i.<,ion in title 1-1- administered by the department to a ,pecific ,et or fact,. A 
written opinion general!: recite, the relevant fach. '>et, forth the applicable provi
s iom of la11. and ,ho\\', the application of the la\\ to the fach. A written opinion 
,hall not include: 

(I) 	 Any \\ rittcn communication from the department to an) per,on in 
connection with the e:...amination or audit or any person·" ta;... return. 
or in connection \1·ith collection activities relating to ail) pcr~on \ 
delinquent tax liabilit): 

(2) 	 An information letter. which is a written statement issued by the 
department that pro\·ide, ge neral information by calling attention to 
a \1ell-established interpretation or principle of la"\ la\\·. \\'hether or 
not it applies to a ~pecific .<,et of facts. An information letter may be 
is,ued when the nature of the request from the taxpayer sugge,t<; 
that the taxpayer i, seeh.ing general information. or \\here the 
department belie\·e, that general information \\'ill assist the ta,pay
er: or 

(3) 	 A determination letter. \\"hich i~ a written statement issued by the 
department that applie, an interprc:tation or principle of ta., l,l\\ 
clearly established by ~tatute. rule. written opinion. or published 
court decision to a particular ,et of facts. ;-\ determination letter 
includes the grant or denial of con,ent. permi~,ion. exemption or 
registration. or a routine corre.,pondence in response to taxpayer 
inquiries. A determination letter ~hall be de,ignated a, such. and 
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shall indicate the clearly established interpretation or principle 
applied and its source. 

(c) Before making a written opinion a\'ailable for public inspection and 
copying under subsection (a). the department where possible shall segregate from 
the opinion trade secrets or other confidential. commercial. and financial informa
tion. and identifying details such as the name. address. and social security or tax 
identification number of the person to whom the written opinion pertains and of 
any other person identified in the written opinion. Segregated te xt shall not be 
disclosed under this section. 

(cl) Upon issuance of any written opinion. the department shall mail a 
notice of intention to disclose the opinion together with a copy of the opinion 
showing the text the department proposes to segregate to any person to whom the 
written opinion pertains (or any known successor in interest. pen,onal representa 
ti ve. or other person authorized by law to act for or on behalf of such person). 

(e) Except as otherwise provided in subsection (h). a written opinion. as 
segregated under subsection (c). shall be open to public inspection and copying 
no earlier than seventy-five clays, and no later than ninety clays. after the depart 
ment's notice of intention to disclose is mailed. At the written request of a person 
to \\·horn the written opinion pertains (or a successor in interest, personal repre
sentative. or other person authorized by law to act for or on behalf of the person). 
the preceding period may be extended. but the department shall make the written 
opinion available for in~pection and copying no later than one-hundred-eighty 
da)'> after the notice to cli!->close is mailed. including extension',. 

(f) The department"s decision a, to \\'hat constitute., a written opinion is 
final. A cleci!->ion concerning th disclo'>ure of the text of written opinions may be 
contested. but only in the manner and within the time set forth in this subsection. 
Any person who meets the requirement., of paragraph ( l J or (2) and who ha, 
exhausted the administrati\'e remedies a, prescribed by rules adopted by the 
department may appeal within ,ixty clay-, of the elate of the department's decision 
to the office of information practices in accordance with procedure~ e~tablishecl 
b) the office of information practices under "ections 92F- l 5.5 and 92F--.J.2( l ). The 
office of information practice'> may examine the written opinion at i" sue. in cam
era. to assist in determining whether it. or any part of it. may be withheld. In 
determining whether information con , titute. a trade secret or other confidential. 
commercial. and financial information. the office of information practices may 
con-,icler and appl). in addition to any other relevant sources. interpretations of 
tho. e terms under chapter 92F. 

Only the follo\\'ing person, may conte~t a decision of the department con
cerning the clisclo~ure of written opinion~: 

( l J Any person: 
(A) 	 To whom a \\'ritten opinion pertains (or a -,uccessor in interest. 

personal repre',entative. or other person authori zed by l,m to 
act for or on behalf of the person); 

(Bl 	 Who has a material interest in maintaining the confidentiality 
of any written opinion or portion thereof; and 

(CJ Who di,agrees with a cleci,ion by the department not to segre 
gate information from any written opinion; or 

{2) Any per-,on who i~ aggrieved by the department's denial of a request 
to in,pect and copy any written opinion or portion thereof. 

Any per"on aggrieved by a decision of the office of information practice~ 
may appeal the decision to the circuit court of the first judicial circuit, or of the 
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principle judicial circuit in which the request for the written opinion is made or in \\ hich a 
copy of the \\Titten opinion is maintained by the department. The appeal shall be 

·tion and filed within thirty clays after the elate of the decision of the office of information 
:ate from practices. The circuit court shall hear the matter de novo. Opinion, and ruling of 
informa the office of information practices shall be admissible. The circuit court may 
ty or tax examine the written opinion at issue. in camera. to assist in determining whether 
is and of it. or any part of it. may be withheld. 
II not be Any person advocating noncli sclo,ure or segregation under paragraph ( 1) 

shall have the burden of proof and persua~ion. but any person under paragraph (2) 
ll mail a need only establish the denial of a request and the department shall have the bur
· opinion den of proof and persuasion to justify the denial of the request to inspect and 
Jhom the copy. 
presenta (g) Except for cases the circuit court considers of greater importance. pro
son). ceedings before the court. as authorized by this section. and appeals therefrom. 
inion. as shall be assigned for hearing and trial or for argument at the earliest practicable 
copying elate and expedited in ever\' wav. 

e depart  (h) Upon appeal t; the· office of information practices or a court under 

a person subsection (fl. the written opinion at issue :-,hall not be made available for public 


1al repre- inspection and copying pending the final cleci,ion in the ca~e. If the final decision 

person). in the case determines that the written opinion :-,ubject to the appeal shall be open 


e \\'ri tten and available to public inspection and copying. or that confidential or identifying 

~ct-eighty information must be segregated. then the department shall make the written opin 


ion available for public inspection and copying not later than thirty clays after the 
pinion is decision becomes final. The office of information practices or the court ma) 
, may be extend this thirty-day period for ,uch time as the office of information practice, 
b:-,ection. or the court finds nece~sary to allO\\' the department to comply with ib decision. 
who ha:-, (i) The department :-,hall compile yearly an incle\ in such form as the 
:I by the department determines of all written opinion~ is:-, uecl during the preceding calen 
deci:-.ion dar year. Copies of the inde\ :-,hall be furni:-,hed upon the payment of 50 cenh a 

tabli ,heel page. Copies of written opinion:-, ,hall be furnished upon the payment of SI a 
2(1). The page. 
• 111 cam (j) Except as provided in thi s ~ection. written opinions shall remain :-,ub 

hhelcl. In ject to all laws governing tax return~ and ta, return information and the depart

fidential. ment shall not be required by any court to di~close any written opinion except a:-, 

ices may \pecifically authorized by title l-1-. 

ations of (k) No officer or employee of the department shall be in violation of an y 


law prohibiting the disclosure of tax returns or tax return information. or in \·iola
1ent con- tion of any other law restricting the cli\clo,ure of information. clue to the relea~e 

of any written opinion pur,uant to thi~ ~ection. 
(I) The department may adopt rule~ pursuant to chapter 91 to implement 

1 interest. this section ... 
>y law to 

SECTION 3. New ~tatutory material is underscorecl. 1 

:lentiality 
SECTION 4. Thi~ Act ~hall tah.e effect upon it~ approval and shall apply 

to segre- to \\'ritten opinions elated after December 31. l 99-1-. 

(Appro,·cd June 8. 1\l\l-1.l
a reque~t 

\'.utc 
practices 
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