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delivered to Room 303, State Office Tower, 24 hours prior to the 
hearing. The hearing date, bill number, title and person 
presenting the testimony should be indicated on the first page of 
the written statement. 

Individuals wishing to testify at the hearing must submit 
their name, address and telephone number with their testimony to 
the Co~~ittee Clerk, at Room 303, State Office Tower. 

Summarized Testimony Persons presenting more tha1.1 five i)ages of 
testimony are requested to include a one-page written summary of 
the principal points included in the accompanying written 
statements. They may be requested to limit their oral 
presentations to brief summaries of their arguments. 

Consolidated Testimony All witnesses who have a common position 
or the same general interest are encouraged to consolidate their 
testimony and designate a single spokesperson to present their 
common viewpoint. This will enable the committee to receive a 
wider expression of views. 

Unsch1::s]ulesl Te~ti!!!_ony Persons who wish to testify without having 
provided written statements will be heard after those persons who 
have prepared testimony. Persons who do not have the 
opportunity to appear at the hearing and who wish to present 
their views to the committee are encouraged to submit a written 
statement prepared in the manner described above. 

Decision-making Decision-making on these matters and other 
issues deferred from prior hearings may be conducted at the end 
of the hearing if circumstances permit. All decisions on 
rerna inin9 billr, will be made at a Decision-Making Meeting on 
Wednesday, March 23, in Room 305 of the State Office Tower. 

For more information, please call Stephen Rafferty, Commitce e 
Clerk, at 586-6686. 
IF YOU REQUIRE SPECIAL ASSISTANCE OR AUXILIARY AIDS AND/OR SERVICES TO 
PARTICIPATE IN THE PUBLIC HEARING PROCESS OF THE STATE SENATE (I.E. 
SIGN LANGUAGE INTERPRETER, WHEELCHAIR ACCESSIBILITY, OR PARKING 
DESIGNA'I'ED FOR THE DISABLED), PLEASE CONTACT THE COMMITTEE CLERK 24 
HOURS PRIOR TO THE HEARING SO ARRANGEMENTS CAN BE NI.ADE. 

~~~]

Sen. Brian ~anno 

Chair 


s~~t~ 

Cha\ /JY ( ) 

---- '-
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JOHNWAIHEE RICHARD F. KAHLE, JR. 
GOVERNOR DIRECTOR OF TAXATION 

~-mrx~ 
STATE OF HAWAII ~MakDEPARTMENT OF TAXATION 

PO. SOX 259 
GEORGINA M. YUEN 

HONOLULU. HAWAII 96809 
DEPUTY DIRECTOR 

March 21, 1994 
TESTIMONY ON H.B. NO. 3190, H.D. 1 


RELATING TO THE PUBLIC DISCLOSURE OF 

WRITTEN OPINIONS BY THE DEPARTMENT OF TAXATION 


This bill is the companion bill to S.B. No. 2970, 
S.D: 1 reported out by the Committees on Government Operations, 
Environmental Protection and Hawaiian Affairs and Ways and Means. 
This bill provides that the Department of Taxation shall open to 
public inspection and copying certain written opinions which have 
been modified to delete information which might identify the 
person for which the opinion is made or other persons named in 
the opinion, while maintaining appropriate confidentiality of tax 
return information. 

Sections 235-116, 237-34, and 237D-13, Hawaii Revised 
Statutes (HRS), among others, require that the confidentiality of 
tax return information be maintained. Written opinions issued by 
the Department contain information that must be kept 
confidential, but these opinions also may contain information 
that is useful to interested members of the public as indicators 
of the Department's position on tax issues that are not 
well-settled. In order to make the information in these written 
opinions accessible to the public, the Department needs the 
authorization provided by this bill to make the opinions public. 
At the same time, the public needs the assurance provided by the 
bill that confidentiality of tax return information will be 
preserved. Similar legislation exists in Illinois, New York, and 
in the Internal Revenue Code. 

The Department notes that the purpose of this bill is 
not to make every application of the tax laws available for 
public review but to limit access to tax determinations written 
by the Department's Technical Review Office on issues that are 
evolving or otherwise not clearly well-established. The bill 
does not open to public inspection routine requests for tax 
return information or the voluminous correspondence and other 
communications with taxpayers concerning established principles 
of law, including approvals of changes in accounting method for 
net income tax or the grant or denial of registration of 
nonprofit organizations for exemption from the general excise 
tax. The Department recognizes that these communications can be 
viewed as involving the application of tax laws to particular 
taxpayers' factual circumstances. Nevertheless, the Department 
maintains that opening this communications to public review would 
be an overbroad application of the proposed bill. The Department 
notes that the Internal Revenue Service does not include these 
communications among those it makes available to the public. 
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More~v7r, the ~epartment believes that the burden and expense of 
compiling and indexing routine determinations and segregating 
prote~ted or confidential information clearly outweighs any 
benefit to the public that would result from disclosure of these 
determinations. 

The bill addresses the concern about whether tax return 
information can be safeguarded by stating that doubts about 
whether information should be publicly disclosed must be resolved 
in favor of nondisclosure. 

The Department notes that it is a well-established 
principle that state tax return information, which includes 
written opinions, is confidential. As far as the Department can 
determine, Hawaii will be only the third state in the nation to 
adopt a policy opening written opinions to public review; 
consequently, the Department recommends that the Legislature 
adopt a somewhat conservative approach to the opening up written 
opinions. The Department believes that the exceptions in this 
bill will allow access to information that will be helpful to the 
public while maintaining appropriate confidentiality. 

The Department of Taxation recommends that this 
Committee delete the language "or in which a copy of the written 
opinion is made" at page 7, lines 4 and 5. The wording gives 
jurisdiction over an appeal to a judicial circuit simply because 
someone has made a copy, such as a photocopy, of the written 
opinion in that judicial circuit. This phrase creates a problem 
with respect to venue, which is illustrated by the following 
hypothetical example. An individual who lives in Hilo requests a 
written opinion. A copy of the opinion is maintained in 
Honolulu, where the Department's main office is located, and in 
Hilo, where the requester resides. Jurisdiction over this matter 
therefore is in the First and Third Circuits. Somehow, perhaps 
when the Hilo resident visits Maui, a copy of the opinion is made 
on the island of Maui. Jurisdiction over the document now is 
extended to the Second Circuit for no reason. If the Hilo 
resident prefers, the Hilo resident may choose to bring an action 
on Maui. This would be venue shopping at its worst. The 
Department believes that jurisdiction in the first judicial 
circuit, the circuit in which the request for the written opinion 
is made, and in the circuit in which the written opinion is 
maintained is sufficient. 

The Department also notes that there are 2 

typographical errors in the bill: 


11 to 11page 1, line 18, change to "of"; and 
page 8, line 18, change "opinion" to "opinions". 



.... 


/ 
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The Department of Taxation is in favor of the enactment 
of this administration-sponsored bill. 

~~~, 
RFK-COYC 
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TESTIMONY OF THE OFFICE OF INFORMATION PRACTICES 


ON H.B. NO. 3190, H.O. l 


RELATING TO THE DISCLOSURE OF WRITTEN OPINIONS BY THE 
DEPARTMENT OF TAXATION. 

Honorable Chairperson and Committee Members: 

The Office of Information Practices ("OIP") supports the passage of this 

bill. The purpose of this bill is to amend the State's taxation laws to permit the public 

inspection and copying of written opinions issued by the Department of Taxation 

("Department"). 

The OIP, an agency attached to the Department of the Attorney General 

for administrative purposes only, was created by the Legislature to administer and 

implement the State's public records law, the Uniform Information Practices Act 

(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"). The UIPA, applies to all 

State and county agencies in the executive, legislative, and judicial branches of 

government. Among other things, the OIP issues advisory opinion letters, upon 

request by any person, concerning the extent to which government records must be 

made available for public inspection and copying. The Legislature also directed the 

OIP to make "recommendations for legislative changes." Haw. Rev. Stat. §92F-42(7) 

(Supp. 1992). 

In OIP Opinion Letter No. 92-1 O (August 1, 1992), a copy of which is 

attached as Exhibit "A," we concluded that opinion letters or determination letters 
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issued by the Department were protected from public inspection and copying given the 

statutory prohibition on the disclosure of tax returns and "return information," set forth 

in the section 235-116, Hawaii Revised Statutes. While the term "return information" 

is not defined by State law, the OIP relied upon the definition of this term set forth in 

the Internal Revenue Code for guidance. 

Under the Internal Revenue Code, the term "return information" does not 

include any part of a written determination that is open for public inspection under 

rules adopted by the Secretary of the Treasury. A copy the IRS' procedures for the 

disclosure of written determination letters are attached as Exhibit "8." However, when 

the OIP issued its opinion letter, the State did not have any procedures similar to 

those set forth in Exhibit "8" thus, the OIP was constrained to conclude that written 

opinions issued by the Department are confidential. 

Despite the fact that the OIP found that written opinions and written 

determinations of the Department are presently confidential, we stated: 

However, the OIP urges the Department and the 
Legislature to seriously consider the amendment of the 
State tax laws to permit, in some form, public access to 
"written determinations" or government records maintained 
by the Department that are akin to "letter rulings" from the 
IRS. In our opinion there is a significant public interest in 
the disclosure of this information. 

As noted by one court, "[t]he function of a letter 
ruling, usually sought by the taxpayer in advance of 
contemplated transaction, is to advise the taxpayer 
regarding the tax treatment he can expect from the IRS in 
the circumstances specified in the ruling." Tax Analysts & 
Advocates v. Internal Revenue Service, 505 F.2d 350, 352 
(D.C. Cir. 1974). The adoption of provisions similar to 
those set forth in section 6110 of the Internal Revenue 
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Code would promote the core purpose of the UIPA that the 
"formation and conduct of public policy--the discussions, 
deliberations, decisions, and actions of government 
agencies--shall be conducted as openly as possible." Haw. 
Rev. Stat. §92F-2 (Supp. 1991 ). 

The OIP commends the Department for attempting, through this 

legislation, to clarify the State tax laws to permit the public inspection and copying of 

its written opinions, and to establish an appeals procedure to the OIP concerning the 

segregation of confidential taxpayer information and confidential commercial and 

financial information. As such, the OIP strongly supports the passage of this 

legislation. 

However, the OIP does not consider this bill a complete solution since as 

currently drafted, a "written determination," which term is defined as "a written 

statement issued by the department that applies an interpretation or principle of tax 

law clearly established by statute, rule, written opinion, or published court decision to a 

particular set of facts," will remain confidential, and will not be indexed by the 

Department. Therefore, we suggest that once the Department has had a reasonable 

period of time to comply with the mandate of this bill, it would be in the public interest 

for the Department to then develop a legislative proposal making all written 

determinations publicly available after sanitizing confidential taxpayer information. 

Despite the OIP's concerns about "written determinations," we support 

the passage of this bill as drafted, since it is a definite improvement over the existing 

law, and would significantly benefit the public. 

We will be happy to try to answer any questions. 

LT9403sc 
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JOHN WAIHEE KATHLEEN A. CALLAGHAN 
GOVERNOR DIRECTOR 

PH. (8081 586-1400 
WARREN PRICE. 111 

FAX (8081 586-1412 ATTORNEY GENERAL 

STATE OF HAWAII 
DEPARTMENT OF THE ATTORNEY GENERAL 

OFFICE OF INFORMATION PRACTICES 

426 QUEEN STREET, ROOM 201 

HONOLULU, HAWAII 96813-2904 

August 1, 1992 

Thomas Yamachika, Esquire 

Cades, Schutte, Flemming & Wright 

P.O. Box 939 

Honolulu, Hawaii 96808 


Dear Mr. Yamachika: 

Re: 	 Department of Taxation Opinion Letters or Written 
Determinations 

This is in reply to your letter to the Office of 
Information Practices ("OIP"), requesting an advisory opinion 
concerning the above-referenced matter. 

ISSUE PRESENTED 

Whether, under the Uniform Information Practices Act 
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"), 
written determinations, or opinions issued to a taxpayer by the 
Department of Taxation ("Department") concerning the 
applicability of the State franchise tax to loans in which the 
borrower is located out of State, must be made available for 
public inspection and copying. 

BRIEF ANSWER 

Under the UIPA, agencies are not required to disclose 
"[g]overnment records which, pursuant to state or federal law 
... are protected from disclosure." Haw. Rev. Stat. 
§ 92F-13(4) (Supp. 1991). Section 235-116, Hawaii Revised 
Statutes, specifically prohibits the Department from disclosing 
tax "return information," and this prohibition has been 
incorporated into the State's franchise tax law, chapter 241, 
Hawaii Revised Statutes. See Haw. Rev. Stat. § 241-6 
(Supp. 1991). 

EXHIBIT 
OIP Op. Ltr. No. 92-10 

A 
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Using the definition of the term "return information" set 
forth by section 6103{a) of the Internal Revenue Code for 
guidance, we conclude that the government records you requested 
from the Department constitute "return information." While 
Congress has adopted detailed and elaborate procedures that 
permit the public inspection of the Internal Revenue Services' 
{"IRS") written determinations, the State Legislature has not 
adopted procedures similar to those set forth by section 6110 of 
the Internal Revenue Code, which carves out an exemption from 
the prohibition of the disclosure of return information. 
However, because the OIP believes that there is a significant 
public interest in these government records, the OIP recommends 
that the Legislature seriously consider the adoption of 
provisions similar to those in section 6110 of the Internal 
Revenue Code that permit the inspection and copying of written 
determinations and letter rulings issued by the IRS. 

Further, we also conclude that even assuming that the 
Department's written determinations contain information within 
the scope of section 92F-12{a) (1) and (2), Hawaii Revised 
Statutes, which requires the availability of certain information 
"[a]ny provision to the contrary notwithstanding," we do not 
believe that the Legislature intended this section of the UIPA 
to require agencies to disclose government records that are 
protected from disclosure by specific State statutes that 
prohibit the disclosure of government records, or information 
contained tnerein. 

Based upon the UIPA's structure, and its legislative 
history, we believe that in the rare and unusual case that 
information falling within section 92F-12, Hawaii Revised 
Statutes, is protected from disclosure by specific State 
statutes, specific disclosure restrictions adopted by the 
Legislature prevail over the provisions of section 92F-12, 
Hawaii Revised Statutes. 

Accordingly, we conclude that under the UIPA, the 
Department is not required to disclose written determinations, 
or opinions, issued to a taxpayer concerning the applicability 
of the State franchise tax to loans in which the borrower is 
located out of State. 

FACTS 

By letter dated February 19, 1992, citing to the UIPA, 
your law firm requested the Department to provide it with copies 
of "[a]ll private letter rulings or other written determinations 

OIP Op. Ltr. No. 92-10 
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issued by the Department to taxpayers concerning the 
applicability of the franchise tax (Chapter 241, HRS, or any 
predecessor statute) to loans in which the borrower is located 
out of state or in which the security for such loans is used or 
located out of state." 

In its letter, your firm indicated its willingness to 
accept copies of the written determinations after tha-Department 
segregated, or removed, the names and other identifying 
information about the persons to whom the determinations 
pertain. Additionally, your firm's UIPA request to the 
Department asserted that the information requested was public 
under sections 92F-12(a) (1) and (2), Hawaii Revised Statutes, 
and made references to case law under the federal Freedom of 
Information Act, 5 u.s.c. § 552 (1988) ("FOIA"), supporting your 
position. 

By letter dated February 25, 1992, the Department notified 
your firm that it was unable to comply with your request for 
private letter rulings or other written determinations under the 
UIPA. Specifically, in its letter, the Department stated that 
it does not issue private letter rulings. Additionally, the 
Department stated that because the UIPA and FOIA are not the 
same, interpretations of FOIA are not applicable to the UIPA. 
As additional support for its position, the Department's letter 
to your firm stated: 

... Moreover, the Department does not consider 
any documents it issues that may be similar to the 
IRS's private letter rulings to be "final opinions" 
under section 92F-12(a) (2), HRS, which may be more 
pertinent to opinions and determinations made by 
quasi-judicial agencies and boards. 

Additionally, in the Department's view, any 
information the Department provides in response to a 
request for advice from a taxpayer is based solely 
upon the facts and circumstances of the taxpayers 
particular situation. No response can be generalized 
because each replies to a unique set of facts. In 
those few cases of general application, the 
information is usually already available to the 
public and may be found in the Department's Tax 
Information Releases and Announcements. 

Finally, the Department's individual approach to 
requests for advice also makes it difficult if not 

OIP Op. Ltr. No. 92-10 
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impossible to provide the public with an edited copy 
of its responses that can serve as useful guides 

Letter from Richard F. Kahle, Jr., Director of Taxation to 
Roger H. Epstein 1-2 (Feb. 25, 1992). 

By letter dated February 2, 1992 to the OIP, your firm 
requested an advisory opinion concerning whether, under the 
UIPA, written determinations issued and maintained by the 
Department in response to requests for advice from members of 
the public, must be made available for public inspection and 
copying. 

In a memorandum to the OIP dated June 1, 1992 Deputy 
Attorney General Kevin T. Wakayama asserted that opinions or 
written advice to taxpayers from the Department constitute "tax 
return information" specifically protected from disclosure 
under State law. As such, in the opinion of the Attorney 
General, under section 92F-13(4), Hawaii Revised Statutes, the 
Department is not required by the UIPA to make written opinions 
or advice to taxpayers available for public inspection and 
copying. 

DISCUSSION 

I. INTRODUCTION 

Under the UIPA, all government records must be made 
available for public inspection and copying, unless access is 
closed or restricted by law. See Haw. Rev. Stat. § 92F-ll(a) 
(Supp. 1991). More specifically, the UIPA provides that 
"(e)xcept as provided in section 92F-13, each agency upon 
request by any person shall make government records available 
for inspection and copying." Haw. Rev. Stat. § 92F-ll(b) 
(Supp. 1991). 

II. GOVERNMENT RECORDS PROTECTED FROM DISCLOSURE BY LAW 

Under section 92F-13(4), Hawaii Revised Statutes, an 
agency is not required by the UIPA to disclose "(g]overnment 
records which, pursuant to state or federal law including an 
order of any state or federal court, are protected from 
disclosure." In OIP Opinion Letter No. 92-6 (June 22, 1992), 
we concluded that under this UIPA exception, the authority to 
withhold a government record must generally be found in the 
express wording of a State statute or federal law. 
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Several provisions of the State's tax laws expressly 
provide for the confidentiality of "tax returns" and tax 
"return information." See Haw. Rev. Stat. § 235-116 (1985) 
(income tax)l; Haw. Rev-:-Stat. § 237-34 (Supp. 1991) (general 
excise tax); Haw Rev. Stat. § 2370-13 (Supp. 1991) (transient 
accommodations tax). 

Because you have requested an advisory opinion concerning 
written determinations issued by the Department concerning the 
State's franchise tax law, chapter 241, Hawaii Revised 
Statutes, we must determine whether any provision in this 
chapter protects such written determinations from disclosure. 
Section 241-6, Hawaii Revised Statutes, provides: 

§241-6 Chapter 235 applicable. All of the 
provisions of chapter 235 not inconsistent with this 
chapter, and which may be appropriately applied to 
the taxes, persons, circumstances, and situations 
involved in this chapter, including without prejudice 
to the generality of the foregoing, sections 235-98, 
235-99, and 235-101 to 235-118, shall be applicable 
to the taxes imposed by this chapter and to the 
assessment and collection thereof.... 

Haw. Rev. stat. § 241-6 (Supp. 1991) (emphases added). 

We can find no provision of chapter 241, Hawaii Revised 
Statutes, that would be inconsistent with section 235-116, 
Hawaii Revised Statutes, which prohibits the disclosure of tax 
"returns" and "return information." Thus, in our opinion, 
these disclosure prohibitions are made applicable to chapter 
241, Hawaii Revised Statutes, through section 241-6, Hawaii 
Revised Statutes. 

lsection 235-116, Hawaii Revised Statutes, provides, in 
pertinent part: 

§235-116 Disclosure of returns unlawful: 
penalty. All tax returns and return information 
required to be filed under this chapter shall be 
confidential, including any copy of any portion of a 
federal return which may be attached to a state tax 
return, or any information reflected in the copy of 
such federal return. 

Haw. Rev. Stat. § 235-116 (1985) (emphasis added). 
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Turning to a consideration of what constitutes a tax 
"return" or "return information" that is protected from 
disclosure under section 241-6, Hawaii Revised Statutes, the 
Attorney General concedes, and we agree that the Department's 
written determinations do not constitute "tax returns." In a 
previous advisory opinion, we noted that the term tax "return 
information" has not been specifically defined by the State 
Legislature. As a result, in OIP Opinion Letter No. 89-3 
(Dec. 3. 1989), we examined the definition of the term "return 
information" set forth in section 6103(b) of the Internal 
Revenue Code for guidance. 

Our resort to the definition of the term "return 
information" set forth by the Internal Revenue Code for 
guidance is appropriate because in 1978, the Legislature 
amended section 235-116, Hawaii Revised Statutes, to prohibit 
the disclosure of "return information." Before this amendment, 
State law merely prohibited the disclosure of "tax returns." 
Haw. Rev. Stat. § 235-116 (1976). The legislative history of 
this amendment reflects that the addition of the term "return 
information" to the disclosure prohibition of section 235-116, 
Hawaii Revised Statutes, was made to conform Hawaii law to the 
Internal Revenue Code, and "to eliminate any possibility of 
problems with [the] Internal Revenue Service on the 
confidentiality of federal tax return information required by 
or furnished to the State." H. Stand. Comm. Rep. No. 1110-78, 
9th Leg., 1978 Reg. Sess., Haw. H.J. 1905 (1978); see also 
s. Stand. Comm. Rep. No. 88-78, 9th Leg., 1978 Reg. Sess., Haw. 
S.J. 829 (1978) ([t]he purpose of this bill is to clarify the 
law on confidentiality of tax returns to meet federal 
requirements"). 

Because the Legislature appears to have intended to extend 
the same protection to return information as that provided by 
federal law, we decline to limit the applicability of section 
235-116, Hawaii Revised Statutes, to only that return 
information that is "required to be filed" with the Department, 
despite the express wording of this statute to this effect. 
See Haw. Rev. Stat. § 235-116 (1985). 

Under section 6103(b) of the Internal Revenue Code, the 
term "return information" includes but is not limited to: 

(A) a taxpayer's identity, the nature, source, 
or amount of his income, payments, receipts, 
deductions, exemptions, credits, assets, liabilities, 
net worth, tax liability, tax withheld, deficiencies, 
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over assessments, or tax payments, whether the 
taxpayer's return was, is being, or will be examined 
or subject to other investigation or processing, or 
any other data, received by, recorded by, prepared 
by, furnished to, or collected by the Secretary with 
respect to the determination of the existence, or 
possible existence, of liability (or the amount 
thereof) of any person under this title for any tax, 
penalty, interest, fine, forfeiture, or other 
imposition, or offense, and 

(B) any part of a written determination or anv 
background file document relating to such written 
determination (as such terms are defined in section 
6110(b)) which is not open to public inspection under 
section 6110 .... 

I.R.C. § 6103 (b) (2) (A) (1986) (emphases added). 

We note that under federal law the term "return 
information" does not include any portion of a written 
determination2 issued by the Secretary of the Treasury that is 
open to public inspection under section 6110 of the Internal 
Revenue Code, entitled "Public Inspection of Written 
Determinations." However, we must also note that the state 
Legislature has not adopted the detailed and elaborate 
procedures (or any procedures) approaching those set forth in 
this Internal Revenue Code provision. 

Among other things, section 6110(f) of the Internal 
Revenue Code requires the Secretary of the Treasury to adopt 
regulations establishing administrative remedies to request the 
additional disclosure of, or to request the IRS to restrain 
disclosure of, a written determination, and establishes an 
individual's right to petition the United States Tax Court 
(anonymously, if appropriate) for a ruling with respect to a 
written determination. A copy of these procedures are attached 
as Exhibit "A." But for the exemption created by Congress in 
this provision of the Internal Revenue Code, "written 

2under the Internal Revenue Code, the term "written 
determination" means a ruling, determination letter, or 
technical advice memorandum. I.R.C. § 6110(b) (1). 
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determinations" would fall within the federal disclosure 
prohibition applicable to "return information." 

Moreover, while under the Internal Revenue Code the term 
"return information" does not include information in a form 
"which cannot be associated with, or otherwise identify 
directly or indirectly, a particular taxpayer, 11 3 in OIP Opinion 
Letter No. 89-3 at p. 9, we observed that the U.S. supreme 
Court has adopted a narrow construction of this language. 
Specifically, the U.S. Supreme Court has held that this 
provision, commonly known as the "Haskell Amendment," was only 
intended to allow the continuation of the IRS' practice of 
releasing "statistical studies and compilations" for research 
purposes. Thus, the U.S. Supreme Court held that this Internal 
Revenue Code provision does not exempt from the Code's 
disclosure prohibitions, material that can be redacted 
(sanitized) to delete information concerning a taxpayer. See 
Church of Scientology of California v. IRS, 484 U.S. 9 (1987). 

The OIP is constrained to conclude that determinations or 
opinions issued to a taxpayer by the Department concerning the 
applicability of the State franchise tax to loans in which the 
borrower is located out of state are protected from disclosure 
under section 92F-13(4), Hawaii Revised Statutes. First, 
written determinations or opinions issued by the Department to 
a taxpayer concerning the applicability of the State franchise 
tax to loans in which the borrower is located out of state, or 
the security for the loan is located out of State, fall within 
the federal definition of the term "return information" quoted 
above. Secondly, the Legislature has not, like the Congress, 
adopted any exemption to this confidentiality provision that 
permits the public inspection and copying of "written 
determinations" or other forms of written advice from the 
Department to taxpayers. 

However, the OIP urges the Department and the Legislature 
to seriously consider the amendment of the state tax laws to 
permit, in some form, public access to "written determinations" 
or government records maintained by the Department that are 
akin to "letter rulings" from the IRS. In our opinion there is 
a significant public interest in the disclosure of this 
information. 

3see I.R.c. § 6103 (b) (2) (1986). 
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As noted by one court, "[t]he function of a letter ruling, 
usually sought by the taxpayer in advance of contemplated 
transaction, is to advise the taxpayer regarding the tax 
treatment that he can expect from the IRS in the circumstances 
specified in the ruling." Tax Analysts & Advocates v. Internal 
Revenue Service, 505 F.2d 350, 352 (D.C. Cir. 1974). The 
adoption of provisions similar to those set forth in section 
6110 of the Internal Revenue Code would promote the core 
purpose of the UIPA that the "formation and conduct of public 
policy-the discussions, deliberations, decisions, and actions 
of government agencies-shall be conducted as openly as 
possible." Haw. Rev. Stat. § 92F-2 (Supp. 1991). 

Our inquiry is not at an end, for we now turn to a 
consideration of whether, notwithstanding the fact that 
sections 235-116 and 241-6, Hawaii Revised Statutes, protect 
"return information" from disclosure, written determinations by 
the Department concerning the applicability of the State's 
franchise tax must be made available for public inspection and 
copying under section 92F-12, Hawaii Revised Statutes. 

III. 	INTERPRETATIONS OF GENERAL APPLICABILITY 

Section 92F-12(a), Hawaii Revised Statutes, provides in 
pertinent part: 

§92F-12 Disclosure required. (a) Any provision 
to the contrary notwithstanding, each agency shall 
make available for public inspection and duplication 
during regular business hours: 

(1) 	 Rules of procedure, substantive rules of general 
applicability, statements of general policy, and 
interpretations of general applicability adopted 
by the agency; 

(2) 	 Final opinions, including concurring and 
dissenting opinions, as well as orders made in 
the adjudication of cases; .... 

Haw. 	 Rev. Stat. § 92F-12(a) (1) and (2) (Supp. 1991) and Act 
185, 	 1992 Haw. Sess. Laws (emphasis added). 

In your letter to the OIP requesting an advisory opinion, 
you assert that the Department's written determinations or 
opinions concerning the applicability of the state franchise 
tax constitute "statements of general policy" or 
"interpretations of general applicability" adopted by the 
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Department that must be made available for public inspection 
and copying "[a]ny provision to the contrary notwithstanding." 
In support of this argument, your letter to the OIP referred to 
case law under the FOIA. 

We concur with your observation that court decisions 
construing the FOIA are relevant in construing section 
92F-12(a) (1) and (2), Hawaii Revised Statutes.4 For the 

4The above quoted provisions of subsection (a), of section 
92F-12, Hawaii Revised Statutes, were taken from section 2-101 of 
the Uniform Information Practices Code ("Model Code") drafted 
by the National Conference of Commissioner's on Uniform State 
Laws. The commentary to section 2-101 of the Model Code provides: 

Under this section, the "law of the agency" must 
be made available to the public. In other words, an 
agency may not maintain "secret law" relating to its 
own decisions and policies. This section is similar 
in general requirement to Sections (a) (1), (2) and 
(3) of the federal Freedom of Information Act. 
(citations omitted.] The affirmative disclosure 
responsibility extends to agency policies, rules, and 
adjudicative determinations and procedures. In 
addition, this section mandates disclosure in the 
form in which the records are used or relied upon by 
the agency.... 

Nothing in the section requires an agency to 
make rules or to formalize its decision-making 
processes. Nor does it require an agency to reduce 
its rules or policies to written or other permanent 
form. If preferred, an administrative procedure act 
or similar legislation could serve those purposes. 

Model Code§ 2-101 commentary at 10 (1988) (emphasis added). 

We also observe that federal courts have held that IRS 
written determinations constitute "statements of general 
policy," or "interpretations which have been adopted by the 
agency," or "final opinion[s]. 11 See Tax Analysts & Advocates 
v. Internal Revenue Service, 505 F.2d 350 (1974); Freuhauf 
Corp. v. Internal Revenue Service, 522 F.2d 284 (1975). 
Importantly however, both of these cases were decided before 
Congress passed the Tax Reform Act of 1976, and adopted the 
elaborate procedures in I.R.C. § 6110 for the disclosure of 
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reasons explained below, however, we do not believe that 
section 92F-12, Hawaii Revised Statutes, requires agencies to 
disclose government records that are protected from disclosure 
by specific legislative enactments such as section 235-116, 
Hawaii Revised Statutes. 

In section 92F-12, Hawaii Revised Statutes, the 
Legislature set forth a list of government records, or 
information contained therein, that must be made available for 
public inspection and copying "[a]ny provision to the contrary 
notwithstanding." While at first reading, one might assume 
that the phrase "[a]ny provision to the contrary 
notwithstanding," refers to all of the exceptions set forth in 
section 92F-13, Hawaii Revised statutes, the UIPA's legislative 
history clarifies the intended scope of this phrase. In 
particular, the UIPA's legislative history indicates that "[a]s 
to these records, the [UIPA's] exceptions such as for personal 
privacy and for frustration of legitimate government purpose 
are inapplicable." s. Conf. Comm. Rep. No. 235, 14th Leg., 
1988 Reg. Sess., Haw. S.J. 689, 690 (1988); H. Conf. Comm. Rep. 
No. 112-88, 14th Leg., 1988 Reg. Sess., Haw. H.J. 817, 818 
(1988) (emphasis added). These UIPA exceptions are set forth 
by section 92F-13(1) and (3), Hawaii Revised Statutes. 

Furthermore, the structure of the UIPA itself reflects 
that the Legislature intended the provisions of the UIPA to 
yield to specific State statutes, that either expressly 
restrict, or that expressly authorize the disclosure of 
government records. See Haw. Rev. Stat. § 92F-12(b) (2) 
(Supp. 1991) (requiring the disclosure of government records 
that pursuant to "a statute of this state" that are authorized 
to be disclosed); Haw. Rev. Stat. § 92F-13(4) (Supp. 1991) 
(protecting from disclosure government records that are 
protected from disclosure by State law); Haw. Rev. Stat. 
§ 92F-22(5) (Supp. 1991) (protecting from disclosure any 
personal record that is "(r]equired to be withheld from the 
individual to whom it pertains by statute"). 

written determinations issued by the the IRS. With respect to 
these elaborate procedures, "Congress intended that§ 6110 
provide the exclusive means of public access, ruling out resort 
to the regular FOIA procedures." Fruehauf Corp. v. Internal 
Revenue Service, 566 F.2d 574, 577 (6th Cir. 1977) (emphasis 
added). 
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Furthermore, our conclusion is supported by the existence 
of section 92F-17, Hawaii Revised Statutes, which makes it a 
criminal offense for any person to "intentionally disclose[] or 
provide[] a copy of a government record, or any confidential 
information explicitly described by specific confidentiality 
statutes, to any person or agency with actual knowledge that 
disclosure is prohibited." Haw. Rev. Stat. § 92F-17 (Supp. 
1991) (emphasis added). Notwithstanding the provisions of 
section 92F-12, Hawaii Revised Statutes, a person would be 
subject to criminal prosecution for disclosing a record that is 
explicitly described by specific confidentiality statutes, with 
actual knowledge that disclosure is prohibited. 

Also, as we noted in OIP Opinion Letter No. 92-6 
(June 22, 1992), the UIPA exception set forth in section 
92F-13(4), Hawaii Revised Statutes, is similar to one contained 
in section 3-101 of the Uniform Information Practices Code 
("Model Code") drafted by the National Conference of 
commissioner's on Uniform State laws, upon which the UIPA was 
modeled. The commentary to this Model Code provision indicates 
that it was intended to be "a catch all provision which 
assimilates ••. any federal law, state statute or rule of 
evidence that expressly requires the withholding of information 
from the general public." See Model Code§ 2-103 commentary at 
18 (1981). 

Finally, our conclusion is supported by the general rule 
of statutory construction that where one statute deals with a 
subject in general terms, and another in specific terms, the 
specific law will generally prevail. See State v. Grayson, 70 
Haw. 227, 235 (1989); see also 2B N. Singer, Sutherland 
Statutory Construction§ 51.05 (Sands 5th ed. rev. 1992). 

Based upon the the above authorities, we conclude that 
where government records are protected from disclosure by 
specific State statutes, such as section 235-116, Hawaii 
Revised Statutes, and where those records contain information 
described in section 92F-12, Hawaii Revised Statutes, the 
specific State statute controls the determination of the 
public's access rights.5 Thus, in our opinion, the Legislature 

5we believe that the presence of a statute protecting the 
disclosure of information falling within the provisions of 
section 92F-12, Hawaii Revised Statutes, represents a rare and 
unusual occurrence, one that is unlikely to be repeated in 
other statutory or factual settings. 
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did not intend section 92F-12, Hawaii Revised Statutes, to 
require agencies to disclose government records that are 
protected from required disclosure under section 92F-13(4), 
Hawaii Revised Statutes. 

CONCLUSION 

For the reasons set forth above, we conclude that under 
the UIPA, the Department is not required to disclose written 
determinations or opinions issued to a taxpayer concerning the 
applicability of the State franchise tax to loans in which the 
borrower is located out of State. 

Very 

Hugh R. Jones 
Staff Attorney 

~~1~n_ 
Kathleen A. Callaghan 
Director 
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[~ 3i,980] PUBLIC INS?ECTION OF WRJTiEN 
DETERMINATIONS 

Sec. 6110 (1986 Code]. (a) G:.::Nr:."W. Rur..::.-E:'tcept as othe:-:vise proviced in this 
sec:ion, :ne te:ct oi ar.y wntten deter:ninauon ana 1ny back;r:-ound iiie document ::-eiating to 
sue:: written determination shall be open to public :nspec:ion :it such place as t.':e Secretary 
may by :e;ulations ;iresc:ioe. 

(b) DEF!NTI'IONS.-F'lr purposes oi this sec:ion

(l) WRrr.Z.'1 DE':'Z.'UIJNATION.-The ter::i "written deter::linacion" me:i.ns a. ruling, 
deter:':lination !etter, or ,ec::uticai advice memorandum. 

(2) BAC~G~OUND i'!I.! ooctnn:..vr.-The term "background file dOC"Jme::t" with 
respec: to a written dete:-:nination inc!udes the request :or that written deter::lination, 
any wr:t:en material submitted in support oi the request, and any communication 
(written or otherwise) between the Internal Revenue Service and persons outside the 
Internal Revenue Service in connection with such written determination ( other than any 
communication between the Department oi Justice and the Internal Reve:ue Service 
re:aung to a. pending civil or criminal case or investigation) received beiore issuance oi 
the wr:t.en dete:-::iination. 

(3) R!:E.'U::-IC! ,\ND GE..'fll.U. W!UTIW DET::,rnINATIONS.

(A) R!,ER!.'IC! 'NRITT!.'f DE7ER..",!INAT:ON.-The term "reference wr.tte:i deter
mination" means any written de~ermination which has been deter:':'.i::ed by the 
Secretary to have significant reference vaiue. 
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EXHIBIT 

B 

tax attornev was not e:"temot from the 
requ1 ment oi 'JStng his social sec:irity number On 
returns , preparec. 

N.E. Pow DC, 31- l t:STC 19383. S 11 FSuop iOO. 

Where a de rtment store licenses a coroora
tion to prepare . turns in its stores, and. that 
corporation subiice.. s this prwilege to a second 
corporauon, the indiv1 al employees oi the subli
censee, the subiicensee. d the licensee may be 
considered income tax re rn preparers. The 
department store is not a pre_ rer. The individ
ual with primary responsibiiity . the accuracy 
oi the return must sign the return a · show l1is or 
her social sec:iritv number. The . me and 
employer ide:miicauon numoer oi the ~al 
licensee must aiso be shown on the return tile 
person who empioyed or engaged the preparer. 

Rev. Rui. 81-246. 1981-2 C3 249. 

A fir::i that furnishes a compute:-:zed 
return oreDaration service to ta."t oractitioners is 
an income ·tax ret'Jrn preparer when the p~ 
used goes beyond mere :nechanicai assistance. 

Rev. Rui. 85-l8i. 1985-Z C3 338. 

use in ;::reparing income :a.,: returns ::iay be con
side:-ec return preparers 111d subject :o cenain 
preparer ;:,enalties. Ii the computer pro~ pro
vides substantive ta.,: inst.-uctions rathe:- :.han just 
mechanicai assistance. :.'le individual or company 
that ;:,re;:::ares and seils tile software is considered 
a retur.i ;:,reparer. 

IR :-l'ews Rel. IR-86-62. !tlay S. 1986. 

A person in a business other than :a.'t return 
preparation wile fiils out or :-eviews income tax 
returns for its customers may be an income tax 
return preparer under section ii0l(a)(~6) oi the 
Code and subject to poter.tiai penaities :or failure 
to compiy with Code Sec. 6109 and other provi
sions appiicable to murn pre;:::arers. 

Rev. Rui. 86-35, 1986-l C3 Jij_ 

~S Widows.-Bene:it numbers mav 'Je used as 
er identifying :iu::nbers by ;i'ersons who 

were a wing sociai ;ec::rity benefits as ·.vi.dews 
age 62 or ver beiore January 1. 1963, ii they 

A farmers coooer:mve credit association that 
prepares Scheduie F oi Form 1040 as part oi a 
computerized data ;,recessing system ;,rovided to 
:nembers is an income r.a.,: return preparer ii the 
Sc::edule F is a substantiai portion oi a :nember's 
return. 

Rev. Rul. 35-188. !985-2 C3 339. 

A person who ;,repares a compute:- pro~m 
and sells ;t :o a :a:q:::ayer to -.:se :n preparing the 
taxpayer'; income ~,: return :nay be an income 
:ax :-e!.urn ;,re?are:-. 

Rev. Rui. 35-i89, !98S-2 C3 341. 

have no soci ·ecumy numbers oi their own. The 
benefit :1umbe:- · the sociai securitv number of 
the deceased bus d. .'\II other widows shouid 
obtain their own acco t :iumoers. 

Rev. ?:oc. 56-29, !966-11.: 

.90 P:-ior law.

Rev. R\ll. 63-2i'2. 1963-2 C3 614. 

Rev. Ru:. 65-130. 1965-1 C3 :39. 

Rev. ?::x:. 62-23. 1962-2 C3 .:i!i. 

Rev. ?:oc. 53-Zi. 1963-2 C3 :"6.5. 

Rev. ?:oc. i0.22, !9i0.2 C3 :03. 


T.I.R. )lo. 8i0, Decemoer l~. 1966. 
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tion. 

(ci E:<Z~!P'!10NS :ROM Dtscr..OSURE.-Before making any writ:en determinat:on or back
ground :iie document open or avaiiable to pubiic inspec:ion w:cier subsec::on la), the 
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written dete:nunation oertains and oi anv otner :ierson. other :..,an a oerson witi resoect 
to whom a noution is made under subsection Id)( 1). identified in the .written ce~e:-mina
tion or any background iile dOC'.iment; 

(2) information specifically authorized under criteria established by an :::..-cecutive 
order to be kept secret in the interest oi national deiense or forei;n policy, and which is 
in iac: properiy ciassiiied pursuant :o such E.tecutive order; 

(3) inior.nat:on ;pec:iicily e~empted from disclosure by any statute (oc...':er than 
this title> whicn is applicabie to the Internal Revenue Service; 

( 4 l trade secrets and commercial or financ:ai iniormat.ion obtained fror:: a :,erson 
and priviieged or coniidentiai: 

(5) information :he disclosure oi which would constitute a cleariy 'Jnwar::mted 
invasion oi personai privacy; 

(6i inior:nation contained in or related :o examination. operating, or ~ondition 
repor:s prepared by. or on behaif oi, or ior use oi an agency responsible ior :he :eg,Jlation 
or ;upervis1on oi :inanc::ii institutions; and 

(i) geoio~cal and geopilysic:il information and data. including maps, concerning 
weils. 

Tne Sec:etar:, shail deter:nine :.,e appropriate e."tte::t oi such de!etions and. except :n the case 
oi intentionai or ·.viilfui disreg3.rd oi tilis subsec::on. shall not be :-equired .o :::.ake suc::1 
deietions tnor be liab1e for failure to :::ake deietionsl uniess the 5ec:etarv has ar.eec to suc:i 
de!e:ions or !las been orderea by a court (in a ;,roceeding under ;ubsec-.ion (f)i.:)) :o make 
such ceietions. 

(d) ?~CCZDURZS Wrr:i Rzc..w> 1'0 THIRD P.\R'!'Y CONTACTS.

( 1) ;'l'OTX!'!ONS.-!f. before :he issuance oi a written determination. :::.e Internal 
Re'le::ue Se:-1:ce receives 111y cornmunicac:on (writ:en or ot:ie:wise) concer:::ng such 
wr:tte:: dete:-:-:-:inat:on. any request ior such deter:nination. or 1ny other ::iac:er invoiv
in~ ;uc:: wric:en dete:::iinat:on from a ;:,e:son ot::er than 1n e:npioyee oi :.::e u,temal 
Re'lenue Ser'lice or :he person to whom suc:1 written dete::mnation per:ains (or his 
authorized re?reser:tar.:ve witn :egard co suc:1 written determination,. :.;ie Internal 
Re'lenue Service ;hall :ndicate, on the written determination ooen to oubiic insoection. 
the cate;ory oi :.i:e person making such com::rnnication and the aate o(suc:: communica
tion. ·· 

(2) E.XCZ?'::ON.-Para~raph (1) shall not appiy to any communication ::iade by the 
C:1ie: oi Stai: oi :he Joint Committee on Ta.ution. 

{3) Dtsc:.osuR:: Of !DE.'ITITV.-In the c:ise oi 111y written dece."Irtinat:on ,o which 
par1g:1ph (1 ) appiies. any ;,erson may fiie a pe:ition in i.!le Uniteo States Tax Coun or 
fiie a comoiaint in :he United States Distr:c: Court for the Disr..-ict oi Coiumbia for an 
orcer requir:ng :hat c::e identity oi any ;,erson to whom the written deter:nination 
pe::ains be cisc!osed. The cour: ;hall order cisc!osure oi sue:: identity ii there is evidence 
in ,he record from •Nhic:1 one could reasonably conclude that an impropriety OCC'Jrred or 
undue inilue::ce was e."tercised with respec: co such written dete!'Illination by or on behalf 
oi such person. The coun may also direct :he Secret:iry to disclose any ;:or.::on oi any 
other deletions made in accordance with subsection (c) where sucil disc:osu~e is in the 
public interest. U a ;iroceeding is commenced under this pa~apil, the person wilose 
identity is subjec: to being disc!osed and the person about wnom a notac:on is made 
under paragraph (1) shall be notified oi the proceeding in accordance wit:t the proce
dures descr:bed in subsection (f)(4)(B) and shall have the right to inte:-~ene in the 
proceeding (anonymousiy, ii appropriate). 

(4) PERIOD IN WHIC:i TO aIDC ACTIOS.-No proceeding shall be comrr.enced under 
par:igr:iph l3) unless a petit.ion is iiled before the expiration oi 36 months ai:er the first 
day t::at :he writ:en cieter:::ination is open :o public inspec:ion .. · 
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(eJ BACKC.tOl'~'D F!!.! DOC'~-:',IE..'ITS.-Whencver the Sec;-e~ :::aices a wr.:te:: dete:mi
nation oce:: :o :iuo1ic ;nscec:ion under chis section. he shail also :nake J.vai:abie to anv 
person. Sut oniy upon :he wriuen request oi chat ;:,erson. 1ny bad:ground fiie documen·t 
re!aung :o the wrine:: determination. 

(f) RzsOLUTION OF Dts?t,:.S R!I.\'ro!G TO DtsG.OSURE.

( 1) )l'OTIC! OF r.,rrz.v..oN TO orsc:os.:.-The Sec:etary snail upon issuance of any 
wntten deter:-nmat:on. or upon receipt of a request ior a back~ound file docu:nent. maii 
a notice of intention ,o disclose suc:1 determination or doc:mient :o anv oerson to whom 
the written deter:mnation ;,ertains Cor a successor in interest. ~,:ecuto·r. ·or otner person 
authorized by law to act :·or or on behaii oi suc:1 pe:-son). 

(2) ADMI~TIVt ~IES.-T:1e Secre:ary shall presc:-:be re;ulations establish
ing administrative :e:nedies with respect to

/A) reouests ior additional disclosure of any written dete'mlination or any 
back~round·iiie document. and 

(Bl requests to restrain disc!osure. 

(3) AC7ION 70 R!.::,RAIN Dtscr.OSt'"ll.

(A) OEA'iiON OF ~Y.-Any person

(i) ;,o whom a. wr:tten de:ermination pertains (or J. successor :n i:uerest. 
eltecutor. or other ;Jerson authorized by iaw ,o ac: :or or on behaii oi sue:: ;::erson), 
or who has a direc: interest in maintaining the confidentiality oi any sue:: written 
de:ermination or bac:<sround fiie document (or porJon t..'le:eoi), 

(ii'l who disa~:ees with 1ny faiiure to make 1 de!et:on with :espec: to that 
portion oi any wm:en deter:mnation or any back~ound iiie docume::.t ·.vi,ich is to 
be open or avaiiable :o pubiic :nspection. and 

(iii) who has exhausted his administrative remedies lS orescribed cu:si.:ant to 
paragraph! 2). · · 

may, ·J11t:iin 60 days 1fcer the ::-.aiiing by :.'le Secretary oi 1 notice oi lnte:u:on to 
disclose 1ny ·.vr.t,e:i de:e~inat:on or bad.ground file OOC'Jme:it unde: ;;aragraph 
( l ), :ogether with ,he proposed aeiet:ons. iiie a petition ln ~e Gnited States Tax 
Court (anonymously, ii appropriate) ior a dete:,nu::ition wit:i res;::ec: ,o that. 
oon:on oi suc:i wr:tte::. de:e:-:::mat1on or :,ack;round fiie doC'Jme:it wrjc:: :.; co be 
ope:, ;.o pubiic :nspec::on. . 

/Bl >ionc::: 70 ~:t,.ill'l' ?E~ONS.-The Sec:e::ary ;hail notify any ;:e:-son to 
whom 1 wntte:i deter:nmation ;;e:,ains (uniess such ;:,erson :s ,l:e ;iet:t:one:, oi the 
fiiing oi a pet:t:on under mis ;:aragraph 'Nit:i respect :o such ·Nrit,en dete:7.'..ination 
or :e:atec :,acx~ound :iie doc:.:me::.t, and J.ny such ;ierson :nay lnte:--:e::.e (anony
mousiy, ii :ippropr.ateJ in any ;,roceeaing conducted pu."Sllant co this ;Jaragraph. 
T:1e Sec:etary shail send such nouce by reg,.stered or certified .naii :o the last '.<nown 
adcress oi suc:1 ;:erson ·.vithin !.: days aiter suc:1 ;:,etition is mved on the Secet.:ir:,,. 
;'fo l)erson who has received suc:i a :iotice :nay thereaite: :iie any petition :.:nder this 
paragraph with :espec: :o sue!\ written determination or back~und iiie dOC"Jment 
with :espec: to wh1cn sue:: nouce was received. 

(J.) AC7ION TO 013'!.\DI ADDIT!ONAL. DISCLOSUiU:.

(A) C:u:.mo~ OF ~.sv.-..\ny pe:son who has exhausted the adr.:inistrative 
re:-nedies presc:ibed ;iursuant to paragraph (2) ·.viti: respec: to a :equest for 
disc:osure :::3y ::ie J. ;,e~i::on :n :he United States Ta:c Court or a complaint in c.he 
t::iited 5t3tes Dis,::ci Cou:: :or :he Disr..-ict Jt Coiumbia for 1n order :equi:'.ng chat 
any wmten determination or oac:<ground lie document (or ;:iortion thereof) oe made 
open or availabie :o pubiic inspeC".ion. Except where inconsistent with subparagraph 
(Bl, the ;:,rov1sions oi subparag:-aphs (C), (D), (E). (F), and (G) oi section .:.:2(a)(4) 
oi title : , United States Code, ;hall apply :o any proceeding under this paragraph. 
The Court shail e:camine the matter de nova and without .egard to a dec'.sion oi a. 
court under paragraph (3) wit., respect to such written determination or back
ground file document, and may ex.amine the en tire te:n oi sucli ·Nritten dete:-::iina
tion or background iiie doc:iment in order to de:ermine whether sue:: written 
determir.ation or 'oack;:-our.d iiie document or any part thereoi shall be open. or 

· ·· ,·· available ~o pubiic inspection under this section. The burden oi proof with respect to 
0

• ;. the :ssue oi disc:osure oi ar.y inior::iation shall be on the Se=ury and any oc.he:
pe:son seekir.g :a restrain disc!osure. 
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1Bl L'fiZ...VF:.'ITION.-ri i ;:roce~ing is commenced under this para~ph with 
respec: to any written dete:-:nmauon or background file dOC'Jlllent, t.he Sec:et-1.ry 
sha:1. within !: days aite: notice oi tile petition filed under ;ui:Jpara~ph (A) is 
se::-,ed on him. seno notice oi the commenceme:it oi such proceedin~ to all persons 
who are ide:itiiied by name and address in such written dete.-::tination or bacit• 
ground :ile doc'Jment. T:,e Sec:etary shall send such notice by rqi.stered or ce::tified 
maii to the last known address oi suc:i person. Any person to wiiom suc.'t deter.nina
tion or bac~und :iie doc:m:ent pertains :nay intervene in the proceedim; (anony
mousiy. ii appropriate). U sue., notice is sent, tile Secretary silail not be required to 
de:e:id the ac:ion and shall not be !iable ior public disclosure oi the ·.vrit:en 
deter:nination or background me document (or any portion the:eoi) in accordance 
wi tr. ,he iinai decision oi the court. 

- Caution: Code Sec. 6110(f)(S), below, a.s .amended by P.L. 98-620, does aor apply ro 
cases pending on November 8, 1984. 

(:) E:a>tDmON OF OET!lUIDIATION.-The Tax Coun shall :nalce a decfaion with 
respec: :o any petition described in ;,aragraph (3) at :.he earliest pr:icticable date. 

(6'1 ?•.;auc:TY OF TAX COURT ?ROCZZD!NGS.-Notwithstandin~ sec-..ions i4:3 l.lld 
i461. :::e Ta.l Court :nay, in order to preserve the anonymity, privacy, or coruidentiaiity 
oi any ;::erson under this section. ;,rovide by rules adopted under section i45.3 that 
portions oi hearin~s. testimony. evidence. and reports in connect:on with proceedings 
under :nis sec:1on :nay be ciosed :o the pui:Jlic or to inspection by t.lte public. 

(g) Tut! :OR 0ISC:.0St.."RE.

(l ) L'I ~;;~iw..-Except as othe:-.vise provided :n this sec"..ion. the te:ct oi any 
written r.eter:nination or any background iile document (as modified under subsection 
(c)) shail '::e open or lvailaoie to pubiic :."lspection

(A) no earlier than i.S days. and no later than 90 days, aiter the notice provided 
in subsection (0( 1) is maiied. or, ii later. 

IB) within 30 days liter -.'le date on which a court dec:sion under subsection 
i :)( .3) i)ecomes :inal. 

(2) ?0moNE:'vl£.'IT av ORDE.":l. OF COt.."RT.-The court may e.ttend :he period :-e:el"!'ed 
rn in ;::ara.is:1;,h i l )(Bl ior such ~!:le as the court finds necessary to allow tile Sec:e:.a.ry to 
compiy ·,mn its decision. 

(3, ?aS7?0NE:,JL'IT OF OISC:0St-:U: ,OR t:P TO 90 DAYS.-Al the written request oi :..'te 
person :,y wnom or on whose !Jenaii :he :equest for the written deter.nination was :nacie, 
t::e ;:,e::od :e:erred to in para;:-:1.ph ( l )(A) shail be e:ctended (ior :iot to e:cceed an 
addit:or.a1 90 days) untii :he day whic:: is 1.5 days aiter the date oi the Sec::tary's 
deter::::..-:ac:on tnat the transac::on ;et :orth in :he written dete:::linauon has b~n 
compiere~. 

{..:.) :\DD!T:ONAf.. 180 OAYS.-Ii

(A) the :ransaction ;et forth :..'l the written determination is not comoleted 
dur:~g :he ;:,eriod set iorth :n ;::arar.:iph (3), and · 

(Bl ,he pe:-son by whom or on whose behalf the request ior the writ:en 
deter::11nation was made est:i.biishes to me sausiadon oi the Secretary that ~cod 
c:i.use ~:cim ior additionai ceiay ln opening the written dete."lnination to public 
inspec:ion. 

the oe::od :e:er:ed :o in oara~aoh (3) shall be iurther e:ctended (for not :o e:-::ceed an 
add:°::c::ai 180 aays J until :he :ay w;i:ch is 13 days aiter :.he date oi the Secet-1.ry's 
dete:::::::ation :nat the transac::~n set forth in t.'te written deter::iination :i.as been 
compieted. 

(:) Si'~C!.\L RULZS FOR C!ltTADI lnrrT'£.'( OETE."Ut!NATIONS, m.-Notwithstuiding 
the provisions oi paragraph (1), :te Sec~etary shall not be required to make available to 
the ;,ubiic

(A) any technical ad\ice :ne:norandum and any related background lile docu
rr:e:it involving any mat:e: which is the subject oi a civil iraud or criminal 
investigation or jeopardy or :e:::nination assessment until aiter any action relating 
to such investigation or assessrn.e:it :s completed, or 

(B) any ge:ie:-al writ:e:i dete::nination and any related background file docu
. ment thal relates soieiy to a;:proval oi the Sec;ecary oi any adoption or change oi
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(i) the ::rnoir:g :tmhod or ;:ian year oi 1 ;,!an unde: sec:ion 412. 

(iii a ~axpaye:·s annual lccounting pe:io<i under sec::ion #2. 

(iii) a ::uoaye:'s metnod oi accounung under section +46\'e). or 

(iv) a ;:arme:ship's or ;:iart::er's ta.ubie year under section i06. 

but the Secretary shall make lny suc:i written detemiination and reiated back
ground iiie document available :.ipon the written request oi any ;:,e:son :iiter the 
date on winc:i te:cce;lt ior :his subpa~ph) such determination wouid be open to 
public mspec::on. 

(h) Drsc:.osi.;iu: l)f P!UOR W!UTr!N DE7ZRML'iAT.ONS .,ND Rnxn:o BAC.Gi!.Ol/ND Fru: 
DOCID1E.vrs.

(1) L'I GZ.'fE!t\L.-E:tcept as othe:'Nise provided in this subsection. a written deter
mination issued pursuant to a request :nade beiore November 1, 19i6. and any back
ground fiie doc::ment ,eiating to suc:i wnt:en determination shall be open or available to 
public inspec::on :n accordance wt th :!1is section. 

(2) TL'fE ,OR oisc:.osuu.-rn the case oi any written dete::nination or background 
file document whic:i is to be made open or available to pubiic inspec:ion unde: 
paragrapn (1 )

(A) subsection (gJ shail not apply, but 

(Bl suc:i wntten dete:::imation or !Jackground file document shall be made open 
or ava1iabie to oubiic insoec:ion at :!1e e:iriiest oractic:ibie date aiter iunds for that 
purpose :iave bee::1 appropr:ami and made a.vaiiable to the Internal Revenue 
Se:'Vlce. 

(3) ORDE~ or lEl.Z.\SE.-Any wr:::en dete:-:nination or background file document 
descnbed in paragraph ( l) shall be open or available to pubiic inspection in the following 
order starting with the :nest :ece::1t wr:tte::1 determination in each category: 

(.Jo.) re:erence wr:tte::1 determmations issued under this titie; 

(Bl general written dete::ninations issued aiter July+. 196i; and 

/C) .e:erence writte::1 dete::::inations issued under the Internai Revenue Code 
oi 1939 or corresponding ;,roV'lsions oi ;>rior law. 

Ge::1eral ·.vr:::en determinations not desc:foed in subparagraph (B) shall be open to 
oubiic insoec::on on wmte::1 :ecuest. but not !.llltil aiter the written determinations 
reie::e:i :o· in sub paragraphs I A), [B). :ind (C) are open to pubiic i.nspection. 

(4) NOT:w "'."'AA7 ?!UOR \~'I DE::'!..UIL'iATIONS .\RE OPt.'I 70 ?UBI.:C ~~c:!ON.
:-fotwitilstar:c:::g the ;,revisions oi sucsec::ons (i)( l) and (i)(3)(A), :iot less than 90 days 
before :n:iking lny ;;or::on oi a. wr:t:en deter::iination desc~bed in U1is subsec:ion open 
to public :r.spec~:on. ti:e Sec,et.ar:, snail ;ssue ;,ubiic nouce in the Federai Ref.Ster that 
such wm:e:: determmat:on :s to 'oe ~arie ope::1 to public inspection. The person who 
rece:ved a wrme::1 aeter.nination :nay, within i; days aiter the date oi publication oi 
notice ur.cier this paragraph. :lie a ;:em1on in the United States Tu Court (anony
mousiy, ii a.ppropr:ate) :or 1 dete::nination wit:i respect to that portion oi such writte:i 
dete:-:ninauon whic:i is to be :nade open to public inspection. The provisions oi subsec
tions ii)(J)(B), ( ::). and (6) snail apply ii such a. ;ietiuon is filed. If no petition is filed, the 
te:ct oi any written deter:mnation shail be ope::1 to public inspec-..1on no e:irlier Liw1 90 
days. and :io :ater than 120 days. aiter notice is published in the Fe<ie:al Ret.ster. 

(5) Exc:.us.oN.-Subsec:ion (d) shail not apply to any written determination 
desc::bed :n ;:ar:1gr1ph ( l ). 

(i) C;:YU. Rz:.a::::H.ES.

(1) CML .\CTION.-Wbe::e.,e: the Secetary

(A) fails to make deletions .equ1red in accordance with subsection (c), or 

(Bl :aiis to follow the procedures in subsection (g), the ~cipient oi the written 
determinauon or any ;:ierson identified in the written determination shall have as an 
exclusive civil remedy an action against the Secretary in the Court oi Claims, wb.ic:!1 
shall have jurisdiction to hear any ac:ion under this paragraph. 

(2) DA,\UGES.-!n any suit brought under the provisions oi par:igraph (lXA) in 
which the Court determines that an e:::pioyee oi the Internal Revenue Service intention
ally or willf:Jl!y failed to de!e~e in accordance with subsection (c), or in any suit brought 
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under subpar:i.~r:i.pn il l(Bl :n wnic:: :~e CJur: deter:::ines :hat an e:::pioyee :nte.'ltion
aily or wiilit:iiy :a1ied to ac: in acc:irdance w1tn subsec:ion (g), the Umm: s~m shall be 
liaoie ~o tne ;ierson :nan amount equai :o the sum oi

(Al ic::..:al damages sustair.e!:i :i:, ,he person :iut in no case shail a ;,erson be 
entiilea :o rece:'le less man ,he su~ oi $1.COO. and 

(Bl t:ie coses oi :he ac:ion :ogether with re:J.Sonable attome:,'; :ees as deter
mined :,y ::ie Coun. 

(j) SP~C:AL ?ROvtSIONS.

( l) F~:::s.-Tne Secretary is authorized ,o assess actual coscs

(A) for duplication oi any written deter:nination or bac~unci file document 
made open or available to the pubiic under this section. ind 

(Bl incurred in searching :or ind making deletion., required :.inder subsection 
(c) irom any written dete:minatton or :iackground file document whic:i is-avaiiable 
to public inspection only upon written request. 

The Secretary shall furnish any ·.vrit:en determination or background me document 
without cnaqe or at a reduced char~e li :ie determines that waiver or ~educt:on oi the 
iee is in ,he public interest because :urnishing such detem1ination or oac~ound fiie 
document can be considered as pnmar.iy beneiiting :he general public. 

(2) REC::JRDS DISPOSAL PROCZDUi!S.-Nothing in this section shail prevent the 
Secretary from disoosing oi any 5enerai 1vritten deter:nination or Jac:qround file 
doc:..:ment desc:-::ied :n subsection I b, :n accordance with established recoras disoosition 
procedures. Jut suc:i ciisposai shail. exce;:,t a.s provided in the following ;entence, OCC'.l?' 
not e::i.riie: ::iar: 3 years aiter sue:: ·.vr.t:en determination is first :nace ope:: ,o public 
inspect:on. !:1 :he case oi 1ny gener::i.l ·,vr.tten deter:nination described :n su:isec:ion (h), 
the Secretary may dispose oi such dete::nination and any re!ated :iaciqround iile 
document :n accordance with suc:i procedures but such disposal shall not occur earlier 
than 3 ye::i.rs ai:e: sucn wntten dete~inauon :s first made open to public :nspection ii 
iunds are appropriateo for such ;iur,,ose before Januar:: 20, 19i9, or :1ot e:uiier than 
January 20. 19i9. ii iunds .ire :1ot appropriated before such date. Tne Sec:et.ir:1 sil.a.ll not 
dispose oi any reference wr.tten de:e~inat:ons and ,e!ated bac~una f:ie documents. 

(31 P'.U:C!:JE.~7"1AL Sl'ATt'S.-~-niess :he Sec:etary otherwise esuolishes :,y regula
:ions. a wr.t:en deter:ninat1on may ::ot ':le used or cited J.S precedent. The ;,receding 
sentence sm:.il ::ot appiy to c::ange :::e ;,recedent:al stat:.:s (ii 1ny) oi wr:t:en deu:r::una
tions witn :epr:i to taxes imposec ':ly subtitle Doi this title. 

(k) S::c::oN :--lOT 70 :\PP!.'i.-This ;ec::on shall not appiy :o

( l ) any ~atter :o whic:i sec::~n 610.. appiies. or 

(:?) any

(A\ written de:e::nination issued pursuant :o a request made oefore ;'l'ove:nber 
1. !9i6. ·.vit:i :espect to the e;,:e:::pt status under ;ec::on :Ol(a) of an orir.inization 
descr:bed in sec:1on :Ol(c l or id). tne status oi 1n orlJanization as :i. pnvate 
iounaation .maer section .:09<a'I. or ::ie status oi 1n organization as an operating 
founcat:on ·Jnder section 4942(j )! 3), 

(Bl written dete:7.lination desc:-:bed in subsection (g)(:)(B) issued ;iursuant :o a 
request :nade oefore November l. 19i6. 

l C) de:er:::inat1on le::er ::ot otne:wise desc::bec! in subparagupit (.-\), (B), or 
(Z) issued ~ursuant :o a :eques: ~ade before Nove:nber l, 19i6. 

iD \ jac:qround :ile doc:.:r.:e::t :eiating to any general written de:er::tination 
issued before j uly 3, l96i, or 

(E i etter or other docume::t cesc:ibed in section 61()1(a)(l)(Bl(iv.> issued !:Jeiore 
Septe:::ber 2, 19i ... 

(1) Exc:.::srv.: REMEDV.-Except as ot.':e:-wise provided in this title. or with respect to a 
discover:, orcer :nade :n connec::on wit:i a !udicial p:-oceeding, the Secret.try shall not be 
required by any Court to make :iny writ:en determination or background file document open 
or availabie to public inspection. or to :e:'r:lin :rom disclosure oi any such. documencs. 

• .01 Added by P.L. 9,l-!;.: . Amended by P.L. .05 Committee Repo" on P.L. 94-455 
98-620. For details, see :he Code Volumes. appears at 1976-3 (Vol.2) CB 1004. 
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HAWAII STATE BAR ASSOCIATION 

SECT-ION OF TAXATION 


TESTIMONY ON H.B. NO. 3190, H.D. 1 

RELATING TO THE PUBLIC DISCLOSURE OF 


WRITTEN OPINIONS BY THE DEPARTMENT OF TAXATION 


The Tax Section of the Hawaii State Bar Association submits this 
testimony in support of H.B. No. 3190, H.D. 1. 

Two competing interests are addressed in this bill: (1) the public's 
need for disclosure of written opinions by the Department of Taxation; and (2) the 
requester's interest in withholding his or her personal and confidential information 
from public inspection. The bill fairly and equitably balances these competing 
concerns. The bill provides for disclosure of significant opinions which practitioners 
and taxpayers will find useful and helpful in complying with the tax laws. To protect 
the requester's privacy, the bill bars from disclosure information which would tend 
to identify the taxpayer and any trade secrets or other confidential information. 

It is important to preserve this delicate balance between these 
competing interests. For example, if the bill is changed to dilute the privacy aspects, 
many taxpayers will be reluctant to submit requests for written opinions and a 
valuable service provided by the Department of Taxation will be forfeited. 

The bill limits disclosure to those opinions which would be most helpful 
to the public, e.g., where there are gray areas of the law, where clarification is 
needed on how the Department administers the law, and like situations. We believe 
that it is desirable to limiting disclosure to these kinds of written opinions. We 
understand that the Department of Taxation receives every year thousands of 
requests for information, most of which would not be helpful to the public in that 
they deal with matters routine or where the application of the law is clear. It is 
unnecessary to inundate the public with an index or disclosure of these thousands 
of routine responses. Furthermore, the Department will not be able to administer the 
disclosure procedures for such routine responses without causing a backlog and 
delay in responding to requests of a non-routine nature. Department personnel 
would also be diverted from their more critical audit and collection responsibilities. 

We therefore support the bill as drafted by the Department of Taxation. 

Respectfully Submitted, 

f.'.°1.~?m'ikawa, 
CHUN, KERR, DODD & KANESHIGE 
Hawaii Tower, 9th Floor 
745 Fort Street 
Honolulu, Hawaii 9"6813 

- -relepr-ione (808) 528-8200
Fax (808) 536-5869 
March 17, 1994 
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Honorable Anthony Chang, Chairman, 
· and Committee Members 

Senate Committee on Government Operations 

Honorable Rey Graulty, Chairman, 
and Committee Members 

Senate Committee on Judiciary 

State Capitol 
Honolulu, Hawaii 96813 

Subject: House Bill No. 3190, Relating to the Public 
Disclosure of Written Opinions by the Department of 
Taxation 

Dear Chairmen Chang and Graulty, 

We are Mervyn S •· Gerson and Matthew F. Kadish of Gerson Grekin 
Wynhoff & Thielen, a firm which concentrates in the areas of 
estates, tax and business law. We are speaking on our own behalf. 

We support the passage of this bill for the following reasons: 

The federal government has for some time provided for 
disclosure of its written opinions. The Internal Revenue Service 
("IRS") broadly discloses its rulings in Revenue Rulings (which set 
forth the IRS' litigation position on an issue of tax law), Private 
Letter Rulings (which are generally applications of well-settled 
law to the facts of a particular taxpayer), and Technical Advice 
Memoranda (which are legal memoranda issued from the IRS national 
office to the district office during the audit of a taxpayer). 

The IRS' rulings attempt to balance preserving the 
confidentiality of the taxpayers with the need of other taxpayers 
to have guLdance on the IRS' position on various areas of tax law. 
The f._ormal l.zation and publication of the various rulings and legal 
memor.anda r.equire a significant amount of highly trained staff. 

Hawaii has lagged ·behind the federal government 
presumably for a number of reasons, including the cost of hiring 
trai.ned staff to formalize the rulings and the difficulty of 
maintaining taxpayer confidentiality in the smaller state context. 
curr~ntly, Hawaii does not disclose any of its written opinions. 
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We believe that H.B. 3190 presents a good, balanced 
starting point for bringing disclosure to the State of Hawaii. It 
errs on the side of protecting taxpayer confidentiality, and 
provides for public disclosure of only written opinions by the 
Department of Taxation's Technical Review Office which are on 
unsettled areas of tax law. The cost of protecting taxpayer 
confidentiality is that many opinions will not be available to the 
public, because they deal with the application of settled areas of 
tax law to the particular facts of a given taxpayer. While we hope 
that future legislation may make those opinions subject to 
disclosure, we recognize the need to proceed carefully to protect 
taxpayer confidentiality, and also the desire to avoid the 
administrative cost which would be involved in disclosing every 
opinion of the Department of Taxation. 

We commend the Department of Taxation for initiating this 
move toward public disclosure, and we support the passage of H.B. 
3190. 

Thank you for the opportunity to testify. 

Very truly yours, 

Matthew F. Kadish 

MFK:m 
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SUBJECT: ADMINISTRATION, Public disclosure of written opinions 

BILL NUMBER: HB 3190, HD-1 

INTRODUCED BY: House Conunittee on Judiciary 

BRIEF SUMMARY: Adds a new section to HRS chapter 231 to provide for 
the disclosure of written opinions issued by the tax department. 

Defines a "written opinion" as written conununication to the taxpayer 
that interprets and applies any provision of the tax law with respect 
to a specific set of facts. Delineates that such opinions may not be 
used or cited as precedent unless otherwise provided for by depart
ment rules. Specifies that such written opinions do not include 
letters covering the audit of a return or with respect to tax collec
tions, or one of general information or a determination letter. 

Specifies that before an opinion is made public, the department must 
segregate any confidential information such as name, social security 
number, trade secrets, etc., and must inform the taxpayer to whom the 
opinion had been submitted that the department intends to make the 
opinion public indicating the confidential information to be omitted. 

Delineates the time period during which the taxpayer may object and 
appeal to the circuit court or the office of information practices. 
Requires the department to compile an annual index of opinions issued 
during the preceding calendar year and specifies charges for copies 
of the index and opinions. Allows the department to adopt rules. 

EFFECTIVE DATE: Applies to dates after December 31, 1994 

STAFF COMMENTS: This was an administration measure TAX-11 (1994) sub
mitted by the department of taxation. For years, practitioners have 
sought the release of department written opinions in hopes that those 
written opinions would help them interpret the state tax laws. 

On the other hand, prior administrations believed that the release of 
such opinions would violate the confidentiality statute which is re
quired by the federal government if the state is to share income tax 
information with the Internal Revenue Service. The result has been 
that those taxpayers who obtained written opinions were at an advan
tage as they were given guidance by the department. 

Those who struggled with the same portion of the law were at a dis
advantage unless they too went through the lengthy and costly process 
of securing a written opinion. This proposal would open up those 
opinions so that all taxpayers would have the advantage of knowing 
how the department has decided to interpret and apply the tax laws. 
While this measure will greatly enhance the understanding of the law, 
care should be exercised in refraining from mandating all determina
tions or replies be made public as the department receives numerous 
banal inquiries about Hawaii's tax law. 
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THE SENATE 
SEVENTEENTH STATE LEGISLATURE 
SENATE JUDICIARY COMMITTEE 
GOVERNMENT OPERATIONS, ENVIRONMENTAL PROTECTION 

AND HAWAIIAN PROGRAMS 
TESTIMONY OP MICHAEL A. SHEA, MICH.AEL J. O'MALLEY, LAN11' A. 
JOHNSON, MIKI OKUMURA AND JEFFREYS. PIPER 

S.B. 2972 - RELATING TO TBB PUBLIC DISCLOSURE OP 
H.B. 3190 WRITTEN OPINIONS BY THE DEPARTMENT OP 
(B.D. 1) TAXATION 

This testimony is submitted on behalf of Michael 

A. Shea, Michael J. O'Malley, Lant A. Johnson, Miki 

Okumura and Jeffreys. Piper. We are attorneys with the 

tax department of Goodsill Anderson Quinn & Stifel. 

Although we are active with the Tax Committee of the 

Chamber of Commerce, the Tax Foundation of Hawaii, the Tax 

Section of the Hawaii State Bar Association, and the Tax 

Section of the American Bar Association, this testimony is 

not submitted on behalf of any organization, but based 

upon our personal views and experience as tax 


practitioners who regularly represent individuals and 


businesses with respect to State tax matters and with 

concerning disputes between taxpayers and the Department 

of Taxation. 

These bills provide that the Department of Taxa

tion shall make public certain written opinions on State 



tax matters, after deleting identifying information with 

respect to the person or persons involved in the opinion. 

Several provisions in the Hawaii Revised 

Statutes require the confidentiality of certain tax infor

mation and opinions. However, certain tax opinions that 

express the views of the Department of Taxation on 

substantive legal issues are extremely important to tax 

practitioners and taxpayers in determining how to conduct 

their affairs and in allowing them to deal fairly and 

effectively with the Department of Taxation. These bills 

would make these matters .public and would thus protect the 

rights of taxpayers and assist tax practitioners. Having 

the rules made known would actually assist the taxpayers 

in proper compliance, and could, therefore, in the long 

run, ultimately benefit the Department of Taxation. 

This measure does strike a balance. It allows 

for the disclosure of certain substantive opinions, but 

does not require the disclosure of every piece of 

administrative paper work. Unduly expanding the 

disclosure requirements could constitute a nuisance to the 

Department of Taxation, thereby eroding efficiency, 

without materially benefiting practitioners and taxpayers. 

We think that these bills provide a reasonable balance 

between the desirability of open disclosure of important 
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tax opinions and avoiding an unnecessary deluge of paper 

work. 

We support these bills in their current form. 

After a few years of application and the establishment ot 

Tax Department administrative rules facilitating compli

ance, disclosures could potentially be expanded or con

tracted by future legislation. For the moment, however, 

we believe that this draft strikes a reasonable balance. 
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