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delivered to Room 303, State Office Tower, 24 hours prior to the
hearing. The hearing date, bill number, title and person
presenting the testimony should be indicated on the first page of
the written statement,

Individuals wishing to testify at the hearing must submit
their name, address and telephone number with their testimony to
the Committee Clerk, at Room 303, State Office Tower.

Summarized Testimony Persons presenting more thaun five pages of
testimony are requested to include a one-page written summary of
the principal points included in the accompanying written
statements. They may be requested to limit their oral
presentations to brief summaries of their arquments.

Consolidated Testimony All witnesses who have a common position
or the same general interest are encouraged to consolidate their
testimony and designate a single spokesperson to present their
common viewpoint. This will enable the committee to receive a
wider expression of views.

Unscheduled Testimony Persons who wish to testify without having
provided written statements will be heard after those persons who
have prepared testimony. Persons who do not have the
opportunity to appear at the hearing and who wish to present
their views to the committee are encouraged to submit a written
statement prepared in the manner described above.

Decisicn-making Decision-making on these matters and other
issues deferred from prior hearings may be conducted at the end
of the hearing if circumstances permit. All decisions on
remaining billg will be made at a Decision~Making Meeting on
Wednesday, March 23, in Room 305 of the State Office Tower.

For more information, please call Stephen Rafferty, Commitcee
Clerk, at 586-6686.
IF YOU REQUIRE SPECIAL ASSISTANCE OR AUXILIARY AIDS AND/OR SERVICES TO
PARTICIPATE IN THE PUBLIC HEARING PROCESS OF THE STATE SENATE (I.E.
SIGN LANGUAGE INTERPRETER, WHEELCHAIR ACCESSIBILITY, OR PARKING
DESIGNATED FOR THE DISABLED), PLEASE CONTACT THE COMMITTEE CLERK 24
HOURS PRIOR 70O THE HEARING SO ARRANGEMENTS CAN BE MADE,
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March 21, 1994

TESTIMONY ON H.B. NO. 3190, H.D. 1
RELATING TO THE PUBLIC DISCLOSURE OF
WRITTEN OPINIONS BY THE DEPARTMENT OF TAXATION

This bill is the companion bill to S.B. No. 2970,
S.D. 1 reported out by the Committees on Government Operations,
Environmental Protection and Hawaiian Affairs and Ways and Means.
This bill provides that the Department of Taxation shall open to
public inspection and copying certain written opinions which have
been modified to delete information which might identify the
person for which the opinion is made or other persons named in

the opinion, while maintaining appropriate confidentiality of tax
return information.

Sections 235-116, 237-34, and 237D-13, Hawaii Revised
Statutes (HRS), among others, require that the confidentiality of
tax return information be maintained. Written opinions issued by
the Department contain information that must be kept
confidential, but these opinions also may contain information
that is useful to interested members of the public as indicators
of the Department's position on tax issues that are not
well-settled. 1In order to make the information in these written
opinions accessible to the public, the Department needs the
authorization provided by this bill to make the opinions public.
At the same time, the public needs the assurance provided by the
bill that confidentiality of tax return information will be
preserved. Similar legislation exists in Illinois, New York, and
in the Internal Revenue Code.

The Department notes that the purpose of this bill is
not to make every application of the tax laws available for
public review but to limit access to tax determinations written
by the Department's Technical Review Office on issues that are
evolving or otherwise not clearly well-established. The bill
does not open to public inspection routine requests for tax
return information or the voluminous correspondence and other
communications with taxpayers concerning established principles
of law, including approvals of changes in accounting method for
net income tax or the grant or denial of registration of
nonprofit organizations for exemption from the general excise
tax. The Department recognizes that these communications can be
viewed as involving the application of tax laws to particular
taxpayers' factual circumstances. Nevertheless, the Department
maintains that opening this communications to public review would
be an overbroad application of the proposed bill. The Department
notes that the Internal Revenue Service does not include these
communications among those it makes available to the public.
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Moreover, the Department believes that the burden and expense of

compiling and indgxing.routine determinations and segregating
protected or confidential information clearly outweighs any

benefi? to the public that would result from disclosure of these
determinations.

_ . The bill addresses the concern about whether tax return
information can be safeguarded by stating that doubts about

whether information should be publicly disclosed must be resolved
1n favor of nondisclosure.

o The Department notes that it is a well-established
pr}nc1ple that state tax return information, which includes
written opinions, is confidential. As far as the Department can
determine, Hawaii will be only the third state in the nation to
adopt a policy opening written opinions to public review;
consequently, the Department recommends that the Legislature
adopt a somewhat conservative approach to the opening up written
opinions. The Department believes that the exceptions in this
bill will allow access to information that will be helpful to the
public while maintaining appropriate confidentiality.

The Department of Taxation recommends that this
Committee delete the language "or in which a copy of the written
opinion is made" at page 7, lines 4 and 5. The wording gives
jurisdiction over an appeal to a judicial circuit simply because
someone has made a copy, such as a photocopy, of the written
opinion in that judicial circuit. This phrase creates a problem
with respect to venue, which is illustrated by the following
hypothetical example. An individual who lives in Hilo requests a
written opinion. A copy of the opinion is maintained in
Honolulu, where the Department's main office is located, and in
Hilo, where the requester resides. Jurisdiction over this matter
therefore is in the First and Third Circuits. Somehow, perhaps
when the Hilo resident visits Maui, a copy of the opinion is made
on the island of Maui. Jurisdiction over the document now is
extended to the Second Circuit for no reason. If the Hilo
resident prefers, the Hilo resident may choose to bring an action
on Maui. This would be venue shopping at its worst. The
Department believes that jurisdiction in the first judicial
circuit, the circuit in which the request for the written opinion
is made, and in the circuit in which the written opinion is
maintained is sufficient.

The Department also notes that there are 2
typographical errors in the bill:

- page 1, line 18, change "to" to "of"; and
- page 8, line 18, change "opinion" to "opinions".
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The Department of Taxation is in favor of the enactment
of this administration-sponsored bill.

(] gt

Director of Taxat¥on

RFK-COYC
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TESTIMONY OF THE OFFICE OF INFORMATION PRACTICES
ON H.B. NO. 3190, H.D. 1

RELATING TO THE DISCLOSURE OF WRITTEN OPINIONS BY THE
DEPARTMENT OF TAXATION.

Honorable Chairperson and Committee Members:

The Office of Information Practices ("OIP") supports the passage of this
bill. The purpose of this bill is to amend the State's taxation laws to permit the public
inspection and copying of written opinions issued by the Department of Taxation
("Department").

The OIP, an agency attached to the Department of the Attorney General
for administrative purposes only, was created by the Legislature to administer and
implement the State's public records law, the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"). The UIPA, applies to all
State and county agencies in the executive, legislative, and judicial branches of
government. Among other things, the OIP issues advisory opinion letters, upon
request by any person, concerning the extent to which government records must be
made available for public inspection and copying. The Legi’slature also directed the
OIP to make "recommendations for legislative changes." Haw. Rev. Stat. §92F-42(7)
(Supp. 1992).

In OIP Opinion Letter No. 92-10 (August 1, 1992), a copy of which is

attached as Exhibit "A," we concluded that opinion letters or determination letters

Page 1 of 3



issued by the Department were protected from public inspection and copying given the
statutory prohibition on the disclosure of tax returns and “"return information," set forth
in the section 235-116, Hawaii Revised Statutes. While the term "return information"
is not defined by State law, the OIP relied upon the definition of this term set forth in
the Internal Revenue Code for guidance.

Under the Internal Revenue Code, the term "return information" does not
include any part of a written determination that is open for public inspection under
rules adopted by the Secretary of the Treasury. A copy the IRS' procedures for the
disclosure of written determination letters are attached as Exhibit "B." However, when
the OIP issued its opinion letter, the State did not have any procedures similar to
those set forth in Exhibit "B" thus, the OIP was constrained to conclude that written
opinions issued by the Department are confidential.

Despite the fact that the OIP found that written opinions and written
determinations of the Department are presently confidential, we stated:

However, the OIP urges the Department and the

Legislature to seriously consider the amendment of the

State tax laws to permit, in some form, public access to

"written determinations" or government records maintained

by the Department that are akin to "letter rulings" from the

IRS. In our opinion there is a significant public interest in

the disclosure of this information.

As noted by one court, "[t]he function of a letter

ruling, usually sought by the taxpayer in advance of

contemplated transaction, is to advise the taxpayer

regarding the tax treatment he can expect from the IRS in

the circumstances specified in the ruling." Tax Analysts &

Advocates v. Internal Revenue Service, 505 F.2d 350, 352

(D.C. Cir. 1974). The adoption of provisions similar to
those set forth in section 6110 of the Internal Revenue

Page 2 of 3



Code would promote the core purpose of the UIPA that the

"formation and conduct of public policy--the discussions,

deliberations, decisions, and actions of government

agencies--shall be conducted as openly as possible." Haw.

Rev. Stat. §92F-2 (Supp. 1991).

The OIP commends the Department for attempting, through this
legislation, to clarify the State tax laws to permit the public inspection and copying of
its written opinions, and to establish an appeals procedure to the OIP concerning the
segregation of confidential taxpayer information and confidential commercial and
financial information. As such, the OIP strongly supports the passage of this
legislation.

However, the OIP does not consider this bill a complete solution since as
currently drafted, a "written determination," which term is defined as "a written
statement issued by the department that applies an interpretation or principle of tax
law clearly established by statute, rule, written opinion, or published court decision to a
particular set of facts," will remain confidential, and will not be indexed by the
Department. Therefore, we suggest that once the Department has had a reasonable
period of time to comply with the mandate of this bill, it would be in the public interest
for the Department to then develop a legislative proposal making all written
determinations publicly available after sanitizing confidential taxpayer information.

Despite the OIP's concerns about "written determinations," we support
the passage of this bill as drafted, since it is a definite improvement over the existing

law, and would significantly benefit the public.

We will be happy to try to answer any questions.

LT9403sc
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STATE OF HAWAII
DEPARTMENT OF THE ATTORNEY GENERAL
OFFICE OF INFORMATION PRACTICES

426 QUEEN STREET, ROOM 201
HONOLULU, HAWAIl 86813-2904

August 1, 1992

Thomas Yamachika, Esquire

Cades, Schutte, Flemming & Wright
P.O. Box 939

Honolulu, Hawaii 96808

Dear Mr. Yamachika:
Re: Department of Taxation Opinion Letters or Written

Determinations

This is in reply to your letter to the Office of
Information Practices ("OIP"), requesting an advisory opinion
concerning the above-referenced matter.

ISSUE_PRESENTED

Whether, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"),
written determinations, or opinions issued to a taxpayer by the
Department of Taxation ("Department") concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of State, must be made available for
public inspection and copying.

BRIEF ANSWER

Under the UIPA, agencies are not required to disclose
"[g]overnment records which, pursuant to state or federal law
. . . are protected from disclosure." Haw. Rev. Stat.
§ 92F-13(4) (Supp. 1991). Section 235~116, Hawaii Revised
Statutes, specifically prohibits the Department from disclosing
tax "return information," and this prohibition has been
incorporated into the State’s franchise tax law, chapter 241,
Hawaii Revised Statutes. See Haw. Rev. Stat. § 241-6
(Supp. 1991).

EXHIBIT

OIP Op. Ltr. No. 92-10
A
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Using the definition of the term "return information" set
forth by section 6103(a) of the Internal Revenue Code for
guidance, we conclude that the government records you requested
from the Department constitute "return information." While
Congress has adopted detailed and elaborate procedures that
permit the public inspection of the Internal Revenue Services’
("IRS") written determinations, the State Legislature has not
adopted procedures similar to those set forth by section 6110 of
the Internal Revenue Code, which carves out an exemption from
the prohibition of the disclosure of return information.
However, because the OIP believes that there is a significant
public interest in these government records, the OIP recommends
that the Legislature seriously consider the adoption of
provisions similar to those in section 6110 of the Internal
Revenue Code that permit the inspection and copying of written
determinations and letter rulings issued by the IRS.

Further, we also conclude that even assuming that the
Department’s written determinations contain information within
the scope of section 92F-12(a) (1) and (2), Hawaii Revised
Statutes, which requires the availability of certain information
"lfa]ny provision to the contrary notwithstanding," we do not
believe that the Legislature intended this section of the UIPA
to require agencies to disclose government records that are
protected from disclosure by specific State statutes that
prohibit the disclosure of government records, or information
contained therein.

Based upon the UIPA’s structure, and its legislative
history, we believe that in the rare and unusual case that
information falling within section 92F-12, Hawaii Revised
Statutes, is protected from disclosure by specific State
statutes, specific disclosure restrictions adopted by the
Legislature prevail over the provisions of section 92F-12,
Hawaii Revised Statutes.

Accordingly, we conclude that under the UIPA, the
Department is not required to disclose written determinations,
or opinions, issued to a taxpayer concerning the applicability
of the State franchise tax to loans in which the borrower is
located out of State.

FACTS
By letter dated February 19, 1992, citing to the UIPA,

your law firm requested the Department to provide it with copies
of "[a]ll private letter rulings or other written determinations

OIP Op. Ltr. No. 92-10
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issued by the Department to taxpayers concerning the
applicability of the franchise tax (Chapter 241, HRS, or any
predecessor statute) to loans in which the borrower is located
out of state or in which the security for such loans is used or
located out of state."

In its letter, your firm indicated its willingness to
accept copies of the written determinations after the Department
segregated, or removed, the names and other identifying
information about the persons to whom the determinations
pertain. Additionally, your firm’s UIPA request to the
Department asserted that the information requested was public
under sections 92F-12(a) (1) and (2), Hawaii Revised Statutes,
and made references to case law under the federal Freedom of
Information Act, 5 U.S.C. § 552 (1988) ("FOIA"), supporting your
position.

By letter dated February 25, 1992, the Department notified
your firm that it was unable to comply with your request for
private letter rulings or other written determinations under the
UIPA. Specifically, in its letter, the Department stated that
it does not issue private letter rulings. Additionally, the
Department stated that because the UIPA and FOIA are not the
same, interpretations of FOIA are not applicable to the UIPA.

As additional support for its position, the Department’s letter
to your firm stated:

. « . Moreover, the Department does not consider
any documents it issues that may be similar to the
IRS’s private letter rulings to be "final opinions"
under section 92F-12(a) (2), HRS, which may be more
pertinent to opinions and determinations made by
quasi-judicial agencies and boards.

Additionally, in the Department’s view, any
information the Department provides in response to a
request for advice from a taxpayer is based solely
upon the facts and circumstances of the taxpayers
particular situation. No response can be generalized
because each replies to a unique set of facts. 1In
those few cases of general application, the
information is usually already available to the
public and may be found in the Department’s Tax
Information Releases and Announcements.

Finally, the Department’s individual approach to
requests for advice also makes it difficult if not

OIP Op. Ltr. No. 92-10
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impossible to provide the public with an edited copy
of its responses that can serve as useful guides

Letter from Richard F. Kahle, Jr., Director of Taxation to
Roger H. Epstein 1-2 (Feb. 25, 1992).

By letter dated February 2, 1992 to the OIP, your firm
requested an advisory opinion concerning whether, under the
UIPA, written determinations issued and maintained by the
Department in response to requests for advice from members of
the public, must be made available for public inspection and
copying.

In a memorandum to the OIP dated June 1, 1992 Deputy
Attorney General Kevin T. Wakayama asserted that opinions or
written advice to taxpayers from the Department constitute "tax
return information" specifically protected from disclosure
under State law. As such, in the opinion of the Attorney
General, under section 92F-13(4), Hawaii Revised Statutes, the
Department is not required by the UIPA to make written opinions
or advice to taxpayers available for public inspection and
copying.

DISCUSSION

I. INTRODUCTION

Under the UIPA, all government records must be made
available for public inspection and copying, unless access is
closed or restricted by law. See Haw. Rev. Stat. § 92F-11(a)
(Supp. 1991). More specifically, the UIPA provides that
"[e]xcept as provided in section 92F-13, each agency upon
request by any person shall make government records available
for inspection and copying." Haw. Rev. Stat. § 92F-11(b)
(Supp. 1991).

II. GOVERNMENT RECORDS PROTECTED FROM DISCLOSURE BY LAW

Under section 92F-13(4), Hawaii Revised Statutes, an
agency is not required by the UIPA to disclose "[g]overnment
records which, pursuant to state or federal law including an
order of any state or federal court, are protected from
disclosure." 1In OIP Opinion Letter No. 92-6 (June 22, 1992),
we concluded that under this UIPA exception, the authority to
withhold a government record must generally be found in the
express wording of a State statute or federal law.

OIP Op. Ltr. No. 92-10
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Several provisions of the State’s tax laws expressly
provide for the confidentiality of "tax returns" and tax
"return information." See Haw. Rev. Stat. § 235-116 (1985)
(income tax)l; Haw. Rev. Stat. § 237-34 (Supp. 1991) (general
excise tax); Haw Rev. Stat. § 237D-13 (Supp. 1991) (transient
accommodations tax).

Because you have requested an advisory opinion concerning
written determinations issued by the Department concerning the
State’s franchise tax law, chapter 241, Hawaii Revised
Statutes, we must determine whether any provision in this
chapter protects such written determinations from disclosure.
Section 241-6, Hawaii Revised Statutes, provides:

§241-6 Chapter 235 applicable. All of the
provisions of chapter 235 not inconsistent with this
chapter, and which may be appropriately applied to
the taxes, persons, circumstances, and situations
involved in this chapter, including without prejudice
to the generality of the foregoing, sections 235-98,
235-99, and 235-101 to 235-118, shall be applicable
to the taxes imposed by this chapter and to the
assessment and collection thereof. . .

Haw. Rev. Stat. § 241-6 (Supp. 1991) (emphases added).

We can find no provision of chapter 241, Hawaii Revised
Statutes, that would be inconsistent with section 235-116,
Hawaii Revised Statutes, which prohibits the disclosure of tax
"returns" and "return information." Thus, in our opinion,
these disclosure prohibitions are made applicable to chapter
241, Hawaii Revised Statutes, through section 241-6, Hawaii
Revised Statutes.

lsection 235-116, Hawaii Revised Statutes, provides, in
pertinent part:

§235-116 Disclosure of returns unlawful;
penalty. All tax returns and return information
required to be filed under this chapter shall be
confidential, including any copy of any portion of a
federal return which may be attached to a state tax
return, or any information reflected in the copy of
such federal return. . . .

Haw. Rev. Stat. § 235-116 (1985) (emphasis added).

OIP Op. Ltr. No. 92-10
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Turning to a consideration of what constitutes a tax
"return" or "return information" that is protected from
disclosure under section 241-6, Hawaii Revised Statutes, the
Attorney General concedes, and we agree that the Department’s
written determinations do not constitute "tax returns." 1In a
previous advisory opinion, we noted that the term tax "return
information" has not been specifically defined by the State
Legislature. As a result, in OIP Opinion Letter No. 89-3
(Dec. 3. 1989), we examined the definition of the term "return
information" set forth in section 6103(b) of the Internal
Revenue Code for guidance.

Our resort to the definition of the term "return
information" set forth by the Internal Revenue Code for
guidance is appropriate because in 1978, the Legislature
amended section 235-116, Hawaii Revised Statutes, to prohibit
the disclosure of "return information." Before this amendment,
State law merely prohibited the disclosure of "tax returns."
Haw. Rev. Stat. § 235-116 (1976). The legislative history of
this amendment reflects that the addition of the term "return
information" to the disclosure prohibition of section 235-116,
Hawaii Revised Statutes, was made to conform Hawaii law to the
Internal Revenue Code, and "to eliminate any possibility of
problems with [the] Internal Revenue Service on the
confidentiality of federal tax return information required by
or furnished to the State." H. Stand. Comm. Rep. No. 1110-78,
9th Leg., 1978 Reg. Sess., Haw. H. J. 1905 (1978); see also
S. Stand. Comm. Rep. No. 88-78, 9th Leg., 1978 Reg. Sess., Haw.
S.J. 829 (1978) ([tlhe purpose of this bill is to clarify the
law on confidentiality of tax returns to meet federal
requirements").

Because the Legislature appears to have intended to extend
the same protection to return information as that provided by
federal law, we decline to limit the applicability of section
235-116, Hawaii Revised Statutes, to only that return
information that is "required to be filed" with the Department,
despite the express wording of this statute to this effect.

See Haw. Rev. Stat. § 235-116 (1985).

Under section 6103 (b) of the Internal Revenue Code, the
term "return information" includes but is not limited to:

(A) a taxpayer'’s identity, the nature, source,
or amount of his income, payments, receipts,
deductions, exemptions, credits, assets, liabilities,
net worth, tax liability, tax withheld, deficiencies,

OIP Op. Ltr. No. 92-10
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over assessments, or tax payments, whether the
taxpayer’s return was, is being, or will be examined
or subject to other investigation or processing, or
any other data, received by, recorded by, prepared
by, furnished to, or collected by the Secretary with
respect to the determination of the existence, or
possible existence, of liability (or the amount
thereof) of any person under this title for any tax,
penalty, interest, fine, forfeiture, or other
imposition, or offense, and

(B) any part of a written determination or any
background file document relating to such written
determination (as such terms are defined in section
6110(b)) which is not open to public inspection under
section 6110. . . .

I.R.C. § 6103 (b)(2) (A) (1986) (emphases added).

We note that under federal law the term "return
information" does not include any portion of a written
determination? issued by the Secretary of the Treasury that is
open to public inspection under section 6110 of the Internal
Revenue Code, entitled "Public Inspection of Written
Determinations." However, we must also note that the State
Legislature has not adopted the detailed and elaborate
procedures (or any procedures) approaching those set forth in
this Internal Revenue Code provision.

Among other things, section 6110(f) of the Internal
Revenue Code requires the Secretary of the Treasury to adopt
regulations establishing administrative remedies to request the
additional disclosure of, or to request the IRS to restrain
disclosure of, a written determination, and establishes an
individual’s right to petition the United States Tax Court
(anonymously, if appropriate) for a ruling with respect to a
written determination. A copy of these procedures are attached
as Exhibit "A." But for the exemption created by Congress in
this provision of the Internal Revenue Code, "written

2Under the Internal Revenue Code, the term "written
determination" means a ruling, determination letter, or
technical advice memorandum. I.R.C. § 6110(b) (1).
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determinations" would fall within the federal disclosure
prohibition applicable to "return information."

Moreover, while under the Internal Revenue Code the term
"return information" does not include information in a form
"which cannot be associated with, or otherwise identify
directly or indirectly, a particular taxpayer,"3 in OIP Opinion
Letter No. 89-3 at p. 9, we observed that the U.S. Supreme
Court has adopted a narrow construction of this language.
Specifically, the U.S. Supreme Court has held that this
provision, commonly known as the "Haskell Amendment," was only
intended to allow the continuation of the IRS’ practice of
releasing "statistical studies and compilations" for research
purposes. Thus, the U.S. Supreme Court held that this Internal
Revenue Code provision does not exempt from the Code’s
disclosure prohibitions, material that can be redacted
(sanitized) to delete information concerning a taxpayer. See

e
Church of Scientology of California v. IRS, 484 U.S. 9 (1987)

The OIP is constrained to conclude that determinations or
opinions issued to a taxpayer by the Department concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of state are protected from disclosure
under section 92F-13(4), Hawaii Revised Statutes. First,
written determinations or opinions issued by the Department to
a taxpayer concerning the applicability of the State franchise
tax to loans in which the borrower is located out of State, or
the security for the loan is located out of State, fall within
the federal definition of the term "return information" quoted
above. Secondly, the Legislature has not, like the Congress,
adopted any exemption to this confidentiality provision that
permits the public inspection and copying of "written
determinations" or other forms of written advice from the
Department to taxpayers.

However, the OIP urges the Department and the Legislature
to seriously consider the amendment of the State tax laws to
permit, in some form, public access to "written determinations"
or government records maintained by the Department that are
akin to "letter rulings" from the IRS. In our opinion there is
a significant public interest in the disclosure of this
information.

3see I.R.C. § 6103(b) (2) (1986).
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As noted by one court, "[t]he function of a letter ruling,
usually sought by the taxpayer in advance of contemplated
transaction, is to advise the taxpayer regarding the tax
treatment that he can expect from the IRS in the circumstances
specified in the ruling." Tax Analysts & Advocates v. Internal
Revenue Service, 505 F.2d 350, 352 (D.C. Cir. 1974). The
adoption of provisions similar to those set forth in section
6110 of the Internal Revenue Code would promote the core
purpose of the UIPA that the "formation and conduct of public
policy-the discussions, deliberations, decisions, and actions
of government agencies-shall be conducted as openly as
possible." Haw. Rev. Stat. § 92F-2 (Supp. 1991).

Our inquiry is not at an end, for we now turn to a
consideration of whether, notwithstanding the fact that
sections 235-116 and 241-6, Hawaii Revised Statutes, protect
"return information" from disclosure, written determinations by
the Department concerning the applicability of the State’s
franchise tax must be made available for public inspection and
copying under section 92F-12, Hawaii Revised Statutes.

III. INTERPRETATIONS OF GENERAL APPLICABILITY

Section 92F-12(a), Hawaii Revised Statutes, provides in
pertinent part:

§92F-12 Disclosure required. (a) Any provision
to the contrary notwithstanding, each agency shall
make available for public inspection and duplication
during regular business hours:

(1) Rules of procedure, substantive rules of general
applicability, statements of general policy, and
interpretations of general applicability adopted
by the agency:

(2) Final opinions, including concurring and
dissenting opinions, as well as orders made in
the adjudication of cases; . . . .

Haw. Rev. Stat. § 92F-12(a) (1) and (2) (Supp. 1991) and Act
185, 1992 Haw. Sess. Laws (emphasis added).

In your letter to the OIP requesting an advisory opinion,
you assert that the Department’s written determinations or
opinions concerning the applicability of the State franchise
tax constitute "statements of general policy" or
"interpretations of general applicability" adopted by the

OIP Op. Ltr. No. 92-10
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Department that must be made available for public inspection
and copying "[a]ny provision to the contrary notwithstanding."
In support of this argument, your letter to the OIP referred to
case law under the FOIA.

We concur with your observation that court decisions
construing the FOIA are relevant in construing section
92F-12(a) (1) and (2), Hawaii Revised Statutes.4 For the

4The above quoted provisions of subsection (a), of section
92F-12, Hawaii Revised Statutes, were taken from section 2-101 of
the Uniform Information Practices Code ("Model Code") drafted
by the National Conference of Commissioner’s on Uniform State
Laws. The commentary to section 2-101 of the Model Code provides:

Under this section, the "law of the agency" must
be made available to the public. In other words, an
agency may not maintain "secret law" relating to its
own decisions and policies. This section is similar
in general requirement to Sections (a) (1), (2) and
(3) of the federal Freedom of Information Act.
[citations omitted.] The affirmative disclosure
responsibility extends to agency policies, rules, and
adjudicative determinations and procedures. In
addition, this section mandates disclosure in the
form in which the records are used or relied upon by
the agency. . . .

Nothing in the section requires an agency to
make rules or to formalize its decision-making
processes. Nor does it require an agency to reduce
its rules or policies to written or other permanent
form. If preferred, an administrative procedure act
or similar legislation could serve those purposes.

Model Code § 2-101 commentary at 10 (1988) (emphasis added).

We also observe that federal courts have held that IRS
written determinations constitute "statements of general
policy," or "interpretations which have been adopted by the
agency," or "final opinion{s]." See Tax Analysts & Advocates
v. Internal Revenue Service, 505 F.2d 350 (1974):; Freuhauf
Corp. v. Internal Revenue Service, 522 F.2d 284 (1975).
Importantly however, both of these cases were decided before
Congress passed the Tax Reform Act of 1976, and adopted the
elaborate procedures in I.R.C. § 6110 for the disclosure of

0IP Op. Ltr. No. 92-10
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reasons explained below, however, we do not believe that
section 92F-12, Hawail Revised Statutes, requires agencies to
disclose government records that are protected from disclosure
by specific legislative enactments such as section 235-116,
Hawaii Revised Statutes.

In section 92F-12, Hawaii Revised Statutes, the
Legislature set forth a list of government records, or
information contained therein, that must be made available for
public inspection and copying "[a]ny provision to the contrary
notwithstanding." While at first reading, one might assume
that the phrase "[a]ny provision to the contrary
notwithstanding," refers to all of the exceptions set forth in
section 92F-13, Hawaii Revised Statutes, the UIPA’s legislative
history clarifies the intended scope of this phrase. 1In
particular, the UIPA’s legislative history indicates that "[a]s
to these records, the [UIPA’s] exceptions such as for personal
privacy and for frustration of legitimate government purpose
are inapplicable."™ S. Conf. Comm. Rep. No. 235, 1l4th Leg.,
1988 Reg. Sess., Haw. S.J. 689, 690 (1988); H. Conf. Comm. Rep.
No. 112-88, 1l4th Leg., 1988 Reg. Sess., Haw. H.J. 817, 818
(1988) (emphasis added). These UIPA exceptions are set forth
by section 92F-13(1) and (3), Hawaii Revised Statutes.

Furthermore, the structure of the UIPA itself reflects
that the Legislature intended the provisions of the UIPA to
yield to specific State statutes, that either expressly
restrict, or that expressly authorize the disclosure of
government records. See Haw. Rev. Stat. § 92F-12(b) (2)
(Supp. 1991) (requiring the disclosure of government records
that pursuant to "a statute of this state" that are authorized
to be disclosed); Haw. Rev. Stat. § 92F-13(4) (Supp. 1991)
(protecting from disclosure government records that are
protected from disclosure by State law); Haw. Rev. Stat.

§ 92F=-22(5) (Supp. 1991) (protecting from disclosure any
personal record that is "[rlequired to be withheld from the
individual to whom it pertains by statute").

written determinations issued by the the IRS. With respect to
these elaborate procedures, "Congress intended that § 6110
provide the exclusive means of public access, ruling out resort
to the regular FOIA procedures." Fruehauf Corp. v. Internal
Revenue Service, 566 F.2d 574, 577 (6th Cir. 1977) (emphasis
added) .

0IP Op. Ltr. No. 92-10
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Furthermore, our conclusion is supported by the existence
of section 92F-17, Hawaii Revised Statutes, which makes it a
criminal offense for any person to "intentionally disclose[] or
provide{] a copy of a government record, or any confidential
information explicitly described by specific confidentiality
statutes, to any person or agency with actual knowledge that
disclosure is prohibited." Haw. Rev. Stat. § 92F-17 (Supp.
1991) (emphasis added). Notwithstanding the provisions of
section 92F-12, Hawaii Revised Statutes, a person would be
subject to criminal prosecution for disclosing a record that is
explicitly described by specific confidentiality statutes, with
actual knowledge that disclosure is prohibited.

Also, as we noted in OIP Opinion Letter No. 92-6
(June 22, 1992), the UIPA exception set forth in section
92F-13(4), Hawaii Revised Statutes, is similar to one contained
in section 3-101 of the Uniform Information Practices Code
("Model Code") drafted by the National Conference of
Commissioner’s on Uniform State laws, upon which the UIPA was
modeled. The commentary to this Model Code provision indicates
that it was intended to be "a catch all provision which
assimilates . . . any federal law, state statute or rule of
evidence that expressly requires the withholding of information
from the general public." See Model Code § 2-103 commentary at
18 (1981).

Finally, our conclusion is supported by the general rule
of statutory construction that where one statute deals with a
subject in general terms, and another in specific terms, the
specific law will generally prevail. See State v. Grayson, 70
Haw. 227, 235 (1989); see also 2B N. Singer, Sutherland
Statutory Construction § 51.05 (Sands 5th ed. rev. 1992).

Based upon the the above authorities, we conclude that
where government records are protected from disclosure by
specific State statutes, such as section 235-116, Hawaii
Revised Statutes, and where those records contain information
described in section 92F-12, Hawaii Revised Statutes, the
specific State statute controls the determination of the
public’s access rights.® Thus, in our opinion, the Legislature

5We believe that the presence of a statute protecting the
disclosure of information falling within the provisions of
section 92F-12, Hawaii Revised Statutes, represents a rare and
unusual occurrence, one that is unlikely to be repeated in
other statutory or factual settings.
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did not intend section 92F-12, Hawaii Revised Statutes, to
require agencies to disclose government records that are
protected from required disclosure under section 92F-13(4),
Hawaii Revised Statutes.

CONCLUSION

For the reasons set forth above, we conclude that under
the UIPA, the Department is not required to disclose written
determinations or opinions issued to a taxpayer concerning the
applicability of the State franchise tax to loans in which the
borrower is located out of State.

Very tr s,

R

Hugh R. Jones
Staff Attorney

APPROVED:

NUKI)A 1 Fore_

Kathleen A. Callaghan
Director
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(o} Honorable Richard F. Kahle, Jr.
Director of Taxation

Kevin T. Wakayama
Deputy Attorney General
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N\ tax attornev was not exempt from the wuse in sreparing income :ax returns mayv be con-
requidgment of using nis social security numoer on  siderea return preparers and subjec: 0 certain
TeLurns &g preparec. preparer penalties. Ii the computer program pro-

N.E. Powdd DC, 31-1 usTc { 9383, 11 FSupp 700. vides substantive tax instrucuions rather than just

Where 2 dedercment store licanses a corpora-  Mecianicai assistance. e individual or company
ion to prepare Merurns in its stores, and that Uhat drepares and seils e software is considered
corporation subiicemses this privilege to a second A return preparer. -
corporation, the individyal employees of the subli- IR News Rei. [R-36-62. May 3. 1986.
censee, the subiicensee. dqd the licenses may be -
considered income tax reWrn preparers. The

department store is not a prewarer. The individ-  hrenaration wio fiils out or reviews income tax
ual with primary responsibility g the accuracy

of the return must sign the return ahg show his or TRCLERS 307 18 'c..\slqn:e:'s m y P_e A0 Jpeome Az
her social security number. The Name and [CLUFR Preparer unger secuon ”0.1(.3)(‘50) .ot.the
emplover idenufication numoer of theNqriginal Ode and sudject o potentiai penaities for faiiure
licensee must aiso oe shown on the return g the 0 compiy with Code Sec. 6109 and otzzer provi-

A person in a business other than :ax return

person wio empioved or engaged the preparer. sions appiicable to retura oreparers.
Rev. Rui. 81.246, 1981.2 C3 249. Rev. Rui. 86-33, 1986-1 C3373.
A firm that furnishes a computerized tax i 4 ; .
return preparation service o tax practitioners is ¢S Widows.—Benefit aumbers may e used as
an income tax return preparer wnen the program  [2XDM@r idenufying numoers by persons who
used goes bevond mere mecaanicai assistance. were dNwing sociai security benefits as widows
Rev, Rui, 85-187, 1985-2 C3 338. age 62 orN\Quer before January 1, 1563, i they

@

have no soci curity aumbers of their own. The
benefit numboerNg the socai security number of
the deceased husfapd. All other widows shouid
obtain their own accodqr aumoers.

A farmers cooperative credit association that
orepares Scheduie F of Form 1040 as part of a
computerized data processing svstem rovided to
memoers is an income tax return preparer if the

Scnedule T is a substantiai portion of 2 member’s Rev. Proc. 56-29, 1966-1 (R g%5.
retura.
Rev. Rul. 35.188, 1985.2 C3 339. .90 Prior law.—

. Rev. Rul. 63-27°2, 1963-2 C3 614.
A person who prepares a computer Program

and seils it 70 a raxpaver to use in preparing the Rev. Rul. °f'l3°' ‘96_5" c3 53_
taxpayer's income cax return may de an income Rev. Prac. 52-23. 1962-2 C3 <87
lax return pregparer. Rev. Proc. 33-27, 1963-2 C3 765,
Rev, Rui. 35-189, 1983-2 C3 341, Rev. 2roc. 70-22, 1970-2 C3 303.
. - 2 S Bt 233,
computer ;rogmi'r:s and seil them 0 La.xpa.ye."s for T.I.R. No. 870, Decemoer 14, 1966.
(9 37,980] PUBLIC INSPECTION OF WRITTEN
DETERMINATIONS

Sec. 6110 [1986 Codel. (a) GENERAL RULZ.—Except as otherwise provided in this
section, tne :ext of any wnitien determination ana any backzround fiie document reiating to
such written determination snall oe open :0 public :nspeczion ac such place as the Secretary
may by regulations aresc'me

(b) DEFINITIONS.—F0r purposes of this section—

(1) WRITTEN DETZRMINATION.—The term “‘written de.e:::xmauon" means 2 ruling,
determination letter, or iecanicai advice memorandum.

(2) BACXGROUND FILZ DOCUMENT.—The term “backzround file document” with
respecs 0 a written determination includes the request for that written determination,
any written macerial submitted in support of the request, and any communication
(writzen or otherwise) between the Internal Revenue Service and persons outside the
Internal Revenue Service in connec:ion with such written determination (other than any
communication between the Department of J'usu'ce and the Internal Revezue Service
reiaung to a pending civil or criminal case or investigation) received bexore issuance of
the writien determination.

(3) REFERENCE AND GENERAL WRITTEN DETERMINATIONS. —

(A) R..‘ IRENCT WRITTEN DETERMINATION.—The term “reference writzea deter-
mination” means any wmt--x dezermination which has been dete...dnec by the
Secretary t0 have significant reference vaiue.

‘86 Code

737,965.45
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(B) GENERAL '.vmv_amm\fmAnox.—Tne term “genera] written etermina-
tion” means any wrilten determinatlion otRer :han a reference written determuna-
uon.

(c) EXEMPTIONS FROM DISCLOSURE.—Before making any writien decermination or back-
ground :ile document open or avaiiable to pubpiic inspeciion uncer subseciion {a), the
Secretary snail deiete—

(1) the names. addresses, and other identiiving details of the person to wnom the
written determination Dertains anc of any otner Derson, other t1an a person witl respect
to winom a notation is made under subsection (d)(1), idenuried in the written determina-
tion or any background fiie document;

(2) information specifically authorized under criteria establisned by an Executive
order to be keot secret in the interest of national defense or foreign pohcy, and which is
in {ac: properiy ciassified pursuant o such Executive order;

(3) information specificaily exempted irom disclosure by any statute (other than
this title) wnica is applicabie to the Internal Revenue Service;

(4) trade secrets and commercial or financiai information obtained irorz a person
and privileged or confidentiai:

(3) information the disciosure of whici would constitute a clearly unwarranted
invasion of personai prnvacy;

() information contained in or related :0 examination. operating, or condition
reports prepareg Jy, or on oenaif of, or {or use of an agency resconsible for the regulation
or supervision of Jinanciai institutions; and

(7) geoiogical and geophysical information and data, inciuding mags, concerning
weils.

The Secretarv shail determine the appropriate extent of such deletions and. sxceot in the case
of intentional or wiilfui disregard of this subseczion. shall not de required :0 make such
deiezions (nor be liabie {or failure to make deietions) uniess the Secrecary has agreed 10 such
deietions or has been arderea by a court (in a proceeding under subseczion (f}(3)) o make
such cetezions.

‘86 Code

(d) PRCCZDURES WITH RECARD TO THIRD PARTY CONTACTS.—

(1) NOTATIONS.—If. before :he issuance of 3 written determination. :ne Internal
Revenue Service receives any conmumcat on (written or otnerwise) conceraing such
written determination. any request for such determination. or any other matier nvoiv-
ing such writien determuination irom 3 person otiter than an empioyee of :ze Internal
Revenue Service or the person to wnom sucl written determination perzains (or his
autnorized representative wita regard to suca written determination), tae Internal
Revenue Service snall indicate, on the written determination open to pubiic inspection,
the category of the person making such communication ang the date of suca communica-
ton.

(2) EXC=>TION.—Paragraon (1) shall not appiy to any communication made by the
Caies of Scaff of the joint Commuctee on Taxation.

(3) DISCLOSURE OF DENTITY.—In the case of any writtea determination 0 which
paragrapn (1) apoiies. any person may file a petition in the United States Tax Court or
file 2 compiaiat in e United States Distric: Court for the District of Coiumbia for an
orcer requiring that the icentity of any Derson to whom the wntten Cetermination
perzains be cisclosed. The court shall order disclosure of suck identity if tnere is evidence
12 the record {rom waich one could reasonaoly conclude that an impropriety occurred or
undue influence was exercised with respect to such written determination by or on benalf
of such person. The court may also direct the Secretary o disclose any cortion of any
other deletions made in accordance with subsection (¢) where such disciosure is in the

‘ public interest. If a proceeding is commenced under this paragraph, the person wiose
identity is subject o be:ng disciosed and the person about whom a notat:on is made
under paragrapn (1) shall be aotified of the procesding in accordance wita the proce-
dures described in subsection (f)(4)(B) and shall have the right to intervene in the
procesding (anonymousiy, if appropriate).

(4) PERIOD N WHICH TO BRING ACTION.—No proceeding shail be commenced under
paragraph (3) uniess a petition is filed before the sxpiration of 36 montis afzer the first
day that :he written cetermination is open to public inspeczion.. -

92(10) CCH-—Standard Federal Tax Reporzs Code § 6110(d)(4) T 37,980
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(e) BACXGROUND FILZ DOCUMENTS.—Whenever the Secretarv makes a writtes determi-

nation ogen 0 puoiic :nspection under chis section, he shail also make avaiiapie to any
person. dut oniy ugon the ‘vritten recuest of that person. any daciground iiie Gocument
relaung =0 the written determination.

(f) R=3OLUTION OF DISPUTES RELATING T0 DISCLOSURE. —

(1) NOTICZ OF INTENTION TO DISCLOSE.—The Secretary snail uoen issuance of anv
written determination, or 4pon receipt of a request for a backzround ile document, mati
a notice of intention o0 disciose such determinauon or document 0 any person 0 whom
the written determination pertains (Or a SUCCESSOr in intersst. sxecutor, or otier person
authorized by law to act or or on dehaif of such person).

(2) ADMINISTRATIVE REMEDIES.—Tne Secretary shall prescribe regulations establish-
ing admunistrauve remedies with respect to—

(A) requests for additior;al disclosure of any written determination or any
background (iie document, and

(B) requests 0 restrain disciosure.
(3) ACTION 7O RESTRAIN DISCLOSURE.—
(A) CREATION OF REMEDY.~—Any person—

(i) o whom a written determination Dpertains (or a successor in interest,
executor. or otner Person authorized Dy law t0 act for or on denaif of suc serson),
or wno nas a direct interest in maintawning the confidenuality of any suc written
determination or backzround iiie document (or porzion thereor),

(ii) who disagrees with any {ailure 10 make a deletion with respec: 0 that
portion of any written determination or any packground iiie document waicl is to
be open or avaiiadle to pubiic inspection, and

(iii) wio has exhausted ais administrative remecies 2s prescribed gursuant to
paragraph (2}

may, witain 50 days after the mailing by the Secretary of 2 aotice of intention to
disciose any written determination or baciground file document under Zaragraph
(1), sogetner with ine proposec qeietons, file a petition :n the United Stactes Tax
Court (anonymously, if apcrooriate) for a determinacion wita resgect 0 that
poruion of suca written determination or dackground iiie document wric s to Oe
open 0 pubiic inspecsion.

(B) NOTICZ TO CIRTAIN PSRSONS.—Tne Secretary shail noufy any zerson o
wiom a ‘written determination zeriains (uniess such person is the petit:oner) of the
{iling of a pet:tion under tnis Taragraph With resDect 0 such writien determination
or -eiatec dacxground Iiie document, and any suca person mmay :ntervene (anony-
mousiy, If aporopriate) in any proceeding conducted pursuant o this paragraph.
Tae Secretary snail send such notice oy registered or certiied maii o the !ast <nown
accress of such ferson 'within 13 days after suca petition is served on the Secrezary.
No person wno nas received sucl a aotice may tnerearter {ie any petition uncer this
paragrapn with respect 0 such written determination or bacikground file document
with respec: 10 wnich suck aotice was recetved.

(4) ACTION TO OBTAIN ADDITIONAL DISCLOSURE.—

(A) CREATION OF REMEDY.—Any Derson who nas exnausted the administrative
remedies prescribed pursuant to paragraph (2) with respect 0 a request for
disciosure mayv fle a pezition :n :ne United States Tax Court or a compiaint in the
Uaiteg States District Court Jor he Distsict of Coiumbia for an order requising that
any written cetermination or daciground file documeat (or portion thereof) be made
ocen or availabie to pudlic inspection. Exceot where inconsistent with subparagraph
(B), the provisions of subparagrapns (C), (D), (E), (F), and (G) of secuion 332(a)(4)
of title 3, United Scates Code, shall apply t0 any proceeding under this paragrapin.
The Court shail examine the matter de novo and without regard to a decision of a
court under paragraph (3) with respect to such written determination or oack-
ground file document, and may examine the entire text of such written determina-
tion or background fiie document in order to determine whether such written
determination or backzround file document or any part thereof shall be open or

> available 0 pudiic inspection under this section. The burden of proof with respect to

) the issue of disciosure of ary information shall be on the Secretary and any other
person seeking to restrain disclosure.

137,980 Code § 6119(8) €1991, Commerce Clearing House, Inc.
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{B) INTZRVENTION.—If 1 croceeding is commenced under this paragrapn with
resgect to0 any written determunation or background file document, the Secrecarv
shail. within 15 days after notice of the petition filed under subparagrach (A) is
sersed on hum. sena notice of the commencement of such procesding ¢o all persons
wino are identified oy aame and address in such written determination or Sack-
ground jile document. Thae Secretary shail send such notice by registered or certified
maii 0 the last known address of such person. Any person to waom such determina-
tion or background {iie document pertains may intervene in the oroceeding (anony-
mousiy. if appropnate). If suca notice is sent, the Secretary shail not be required to
defend the action and shail not be liable for public disciosure of the writzen
determination or background fiie document (or any portion thersof) in accordance
wits: the finai decision of the court.

~ Caution: Code Sec. 6110(f)(5), below, as amended by P.L. 98-620, does not apply to

cases pending on November 3, 1984. «—

(§) TXPEDITION OF DETERMINATION.—The Tax Court shall make a decision with
respec: 0 any petition descrided in paragraph (3) at the earliest practicable dace.

(6) PUBLICITY OF TAX COURT PROCZEDINGS.—Notwithstanding sections 7458 and
7461, wne Tax Court may, in order 0 preserve the anonymity, privacy, or confidentiaiity
of any person under this section. provide Dy rules adopted under section 7433 that
nortions of fhearings, tesumony, evidence, and reports in connection with proceedings
under :ais seciion may be ciosea o the public or to inspection by the public.

(g) TDME 7OR DISCLOSURE.—

(1) LN GENERAL.—Zxcept as otnerwise provided in this section. the text of amy
written cetermination or any dackground file document (as modified under subseciion
(¢)) snail ze open or avaiiaoie to pubiic inspection—

{A) no earlier than 73 days. and no later than 90 days, aiter the notice provided
in subsection (£)(1) is maiied. or, if later.

(B) within 30 days aiter the date on which a court decision under subseczion
(5(3) oecomes inal.

(2) 29STPONEMENT 3Y ORDER OF COURT.—The court may extend :he period referw
to in caragrapn (1)(B) for suca time as the court {inds necessary to ailow the Secretary to
Comply 122 its decsion.

3} POSTPONEMENT OF DISCLOSTURE FOR UP TO 90 DAYS.—AL the written request of the
gerson >y wnom or on wnose denaii the request for the written determination was made,
the terod referrsa to in paragzraph (1)(A) shail be extended (for a0t o exceed an
addit:onal %0 days) unui the day waica is 1S days aiter the date of the Secretary’s
derermination that ihe ransaciion se: forth in the wrtten detsrmunauon has deesn
compietes.

(<) ADDITIONAL 180 DAYS.—Ii—

(A) the transaction set forth in the written determination is not complezed
during the pericd set forth in saragraph (3), and

(B) the person by wnom or on whose behalf the request for the writzen
determunation 'vas made estapiisnes to the sausiaction of the Secretary that good
cause 2xists for additionai ceiay in opemung the written determination to public
insceczion. =

the perod referved to in paragrapgn (3) shall be further extended (for not to exceed an
adciz:cnai 180 aays) until the Zay waich is 13 davs after the date of the Secrezary’s
determ:nation :nat the transac:on se¢ {orth in the written determunauion 1as deen
compiered.

(3) SPECIAL RULZS FOR CIRTAIN WRITTEN DETERMINATIONS, ETC.—Notwithstanding
the provisions of paragraph (1), :ze Secretary shall not be required to make availabie to
the pubiic—

(A) any technical advice memorandum and any related background file docu-
ment involving any matier which is the subject of a civil fraud or criminal
investigation or jeopardy or ermination assessment until aiter any action reiating
10 such investigation or assessment is completed, or

(B) anv general written determination and any related background file docu-
- ment that relates soieiv to agproval of the Secretary of any adoption or change of—

92(10) CCH—Standard Federal Tax Reporss Code §6110(g)5)(B) 37,980
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(i) the funaging method or zian vear of a plan under section 412,
(i) a :axpaver’'s annuai accounting period under section +42,

(iil) a taxpaver’s metnod of accounting under section +46(e), or
(iv) a partnersnip’s or partnec’s taxaoie vear under section 706,

but the Secrstarv shail make any sucha written determinacion and reiated back-
ground file jocument avaiiabie upon the written request of any person aiter the
date on wnich (except for this suoparagrapn) such determination wouid be open to
pubiic inspeczion.

(h) DISCLOSURE OF PRIOR WRITTEN DETERMINATIONS AND RELATED BACXGROUND FILE
DOCUMENTS. —

(1) IN GENERAL.—Except as otherwise provided in this subsection. a written deter-
mination issued Dursuant to a request made defore Novemoer 1, 1976, and any back-
ground file document reiating to such wntten determination shall be open or available to
public inspecsion in accordance with this section.

(2) TIME FOR DISCLOSURE.—In the case of any written determination or dackground
file document which is to be made open or availadie to pubiic inspecuion under
paragrapn (1)—

(A) subseczion (g shail aot appiy, but
(B) suca wntien determinaction or bacikground file document shall be made open
or avaliapie t0 pubiic inspection at the eariiest practicabie date aiter funds for that

purpose 1ave oeen appropriated and made availabie to the Intermal Revenue
Service.

(3) ORDER OF RELZASE.—Any writzen detarmination or background file document
descnibea in paragraon (1) shail De open or availabie to pubiic inspection in the following
order starting 'vith the most recent writlen determination in each category:

{A) reference written determinations issued under this titie;
(B) general writzen determinations issued after July 4, 1967; and

‘86 Code

(C) reference written determinations issued under the Internai Revenue Code
of 1939 or corresponding prowvisions of prior law.

General writzen determinations not described in subparagraph (B) shall be open to
Dubiic inspeci:on on writlen request. dut not until after the written determinauons
referred %0 in subparagrapns (A), (B), and (C) are open to puoiic inspection.

(4) NOTICT THAT PRUOR WRITTZN DETIRMINATIONS ARE OPEN TO PUBLIC INSPECTION.—
Notwitnstancing the provisions of sunseczions (D)(1) and (D(3)A), aot less than 30 days
before making any zorzon of a writien determination descrided in this subsection open
1o pubiic inspection, the Secretary snail issue public nouice in the Federai Register that
such wrnitzen cetermunation s to be Tade open to public inspection. The person wio
rece:ved a writlen determination may, within 73 days aiter the date of pudlication of
notice under tais paragrapn. e 1 fetitton in the United States Tax Court (anony-
mousiy, if appropriate) for a2 determination with respect to that portion of sucih writtea
determination wnica is to be made opexn to pubiic inspection, The provisions of subsec-
tions (1)(3XB), (3), and (6) snail apply if such a petiuon is filed. If no petition is filed, the
text of any written determinacon snail Se open to public inspection ao earlier than 90
days. and a0 :ater than 120 gays, aiter notice s published in the Federal Register.

A N (3) ExciusioN.—Supseczion (d) shail aot apply to any written determination
- described in paragrapn (1)
(i) CvVIL REMEDIES. — 5
(1) CivIL ACTION.—Whernever the Secretary—
{A) fails to make deletions required in accordance with subsection (c), or

(B) :aiis 10 follow the procecures in subsection (g), the recipient of the written
determination or any gerson identified in the written determination shall have as an
exclusive civil remedy an action against the Secretary in the Court of Claims, whick
o shall have jurisdiction to tear any action under this paragraph.

(2) DaMaGes.—In any suic brought uncer the provisions of paragraph (1XA) in
whica the Court determines that an empioyvee of the Internal Revenue Service intention-
+ " ally or willfully failed to deleze in accorcance with subsection (c), or in any suit brought

137,980 Code § 5110(2)(5)(5)0) ©1991, Commercs Clearing House, Inc.
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uncer subparagraon (1)(B) in waicz the Cour: determines that an empioves :ntention-
aily or wiilfuily ‘aiied to ac: in accorcance witn subsec:ion (g), the Uaicec Staces shail be
liabie z0 tne person :n an amount 2Quai 10 the sum ol—-

(A) ac:ual damages sustained bv the person but in no case shail 2 serson be
entitiea :0 receive less tnan the sum of 31.000. and

(B) the costs of :he aczion :ogether with reasonaole attornev's {ess 3s deter-
mined sv zne Court.

(j) SPECIAL PROVISIONS.—
(1) Fezs.~—The Secretary ts authorized o assess actual costs—

(A) for duplicauon of any written determination or backgrounc file document
made open or availaole to the pubiic under this section, and

(B) incurred in searching ‘or and making deletions required under subsection
(c) from any written determination or Yackground {ile document wnich is-avaiiable
to public :nspection oniy upon written request.

The Secretarv shall {urnisn any ‘'writzen determination or background fiie document
without cnarge or at a reduced caarge if he determines that waiver or reduction of the
fee is in the public interest oecause ‘urnisning such determination or bacizround fiie
document can be considered as primar:iv benefiung the general public.

(2) RECORDS DISPOSAL PROCZDURES.—Nothing in this section shail prevent the
Secretary irom disposing of any generai written determination or dackground file
document described in supsection (b) in accordance wich estadlished recoras disposition
procedures, but such disposai shail. except as provided in the {oilowing sentence, occur
not 2ariier :han 3 vears aiter such written Cetermination is first mace opex o public
inspection. In :he case of any general ‘writien determination described in sudseczion (h),
the Secrerarv may dispose of such ceterminauion and any related dackground file
document in accordance with such procedures but such dispoesal shall not occur earlier
than 3 vears after sucn writien detertnination is first made open to puolic inspection if
funds are agpropriated or such surpose oefore January 20, 1979, or aot eariier than
January 20, 1979, if funds are a0t 2ppropriated beiore such date. The Secretary snall not
dispose of any reference written ceterminations and related backgrouna iiie documents.

‘86 Code

(3) PRECIDENTIAL STATUS.—Uniess the Secretary otnerwise estaolisnes dv regula-
dons, a writzen determinauion may not de used or cited as precedent. Thae preceding
seatence snail not appiy to change the Jrecegential status (if 2ny) of written decermina-
tions witn regara to taxes imposec Dv sudtitle D of this title.

(k) SECTION NOT TO APPLY.—This secz:on shail not appiy to—
(1) anv matter w0 wnica sect:on 51C2 appiies, or
(2)any—

(A) written determination issued pursuant o a request mace defore November
1, 1976. with respect to the sxempt status under section $01(a) of an organization
described in section 301(c) or id), tne status of an organization as 1 private
founcacion unaer secion 309(a). or the status of an organization as an operating
founcation under section 4942(i)(3),

(B) writzen determination described in subsection (g)(3)(B) issued pursuant o a
request mace oefore Novemoer 1. 1976,

(C) determination letter zot otnerwise descrived in subparagrapn (A), (B), or
(Z) issuec pursuant :0 a request made cefore Novemoer 1, 1976,

(D) background file document reiating to any general written determination
issuec oerore july 3, 1967, or

(E) letter or other document Sescribed in section §104(3)(1)(B)(iv) issued before
Septemoer 2, 1974

(1) EXC_USIVE REMEDY.—Except as otiervise provided in this title, or with respect to a
discoverv order made in connection ‘witd 2 judicial procesding, the Secretary shall not be
required bv any Court to make any written determination or background file document open
or availabie to public inspection, or to r2ir2in irom disclosure of any such documents.

“.01 Added by P.L. 2433 Amended by P.L. .05 Committes Report on P.L. 94-455
98-620. For derails, see the Code Volumes. appears at 1976-3 (Vol.2) C3B 1004.

92(10) CCH~—Scandard Federal Tax Reparss Code § 6110(1) 737,980
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HAWAIl STATE BAR ASSOCIATION
SECTION OF TAXATION

TESTIMONY ON H.B. NO. 3190, H.D. 1
RELATING TO THE PUBLIC DISCLOSURE OF
WRITTEN OPINIONS BY THE DEPARTMENT OF TAXATION

The Tax Section of the Hawaii State Bar Association submits this
testimony in support of H.B. No. 3190, H.D. 1.

Two competing interests are addressed in this bill: (1) the public’s
need for disclosure of written opinions by the Department of Taxation; and (2) the
requester’s interest in withholding his or her personal and confidential information
from public inspection. The bill fairly and equitably balances these competing
concerns. The bill provides for disclosure of significant opinions which practitioners
and taxpayers will find useful and helpful in complying with the tax laws. To protect
the requester’s privacy, the bill bars from disclosure information which would tend
to identify the taxpayer and any trade secrets or other confidential information.

It is important to preserve this delicate balance between these
competing interests. For example, if the bill is changed to dilute the privacy aspects,
many taxpayers will be reluctant to submit requests for written opinions and a
valuable service provided by the Department of Taxation will be forfeited.

The bill limits disclosure to those opinions which would be most helpful
to the public, e.g., where there are gray areas of the law, where clarification is
needed on how the Department administers the law, and like situations. We believe
that it is desirable to limiting disclosure to these kinds of written opinions. We
understand that the Department of Taxation receives every year thousands of
requests for information, most of which would not be helpful to the public in that
they deal with matters routine or where the application of the law is clear. It is
unnecessary to inundate the public with an index or disclosure of these thousands
of routine responses. Furthermore, the Department will not be able to administer the
disclosure procedures for such routine responses without causing a backlog and
delay in responding to requests of a non-routine nature. Department personnel
would also be diverted from their more critical audit and collection responsibilities.

We therefore support the bill as drafted by the Department of Taxation.

Respectfully Submitted,

Raa?l( Kamanzf‘:?bl‘\/7

CHUN, KERR, DODD & KANESHIGE
Hawau Tower, 9th Floor
- 745 Fort Street
Honolulu, Hawaii 96813
- "Telephone (808) 528-8200-
Fax (808) 536-5868
March 17, 1994
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nHore March 17, 1994

Honorable Anthony Chang, Chairman,
‘ and Committee Members
Senate Committee on Government Operations

Honorable Rey Graulty, Chairman,
and Committee Members
Senate Committee on Judiciary

State Capitol
Honolulu, Hawaii 96813

Subject: House Bill No. 3190, Relating to the Public
Disclosure of Written Opinions by the Department of
Taxation

Dear Chairmen Chang and Graulty,

We are Mervyn S. Gerson and Matthew F. Kadish of Gerson Grekin
Wynhoff & Thielen, a firm which concentrates in the areas of
estates, tax and business law. We are speaking on our own behalf.

We support the passage of this bill for the following reasons:

The federal government has for some time provided for
disclosure of its written opinions. The Internal Revenue Service
("IRS") broadly discloses its rulings in Revenue Rulings (which set
forth the IRS’ litigation position on an issue of tax law), Private
Letter Rulings (which are generally applications of well-settled
law to the facts of a particular taxpayer), and Technical Advice
Memoranda (which are legal memoranda issued from the IRS national
office to the district office during the audit of a taxpayer).

The IRS’ rulings attempt to balance preserving the
confidentiality of the taxpayers with the need of other taxpayers
to have guidance on the IRS’ position on various areas of tax law.
The formallzation and publication of the various rulings and legal
memoranda require a significant amount of highly trained staff.

Hawaii has lagged behind the federal government
presumably for a number of reasons, including the cost of hiring
trained staff to formalize the rulings and the difficulty of
maintaining taxpayer confidentiality in the smaller state context.
Ccurrantly, Hawaii does not disclose any of its written opinions.
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We believe that H.B. 3190 presernits a good, balanced
starting point for bringing disclosure to the State of Hawaii. It
errs on the side of protecting taxpayer confidentiality, and
provides for public disclosure of only written opinions by the
Department of Taxation’s Technical Review Office which are on
unsettled areas of tax law. The cost of protecting taxpayer
confidentiality is that many opinions will not be available to the
public, because they deal with the application of settled areas of
tax law to the particular facts of a given taxpayer. While we hope
that future legislation may make those opinions subject to
disclosure, we recognize the need to proceed carefully to protect
taxpayer confidentiality, and also the desire to avoid the
administrative cost which would be involved in disclosing every
opinion of the Department of Taxation.

We commend the Department of Taxation for initiating this
move toward public disclosure, and we support the passage of H.B.
3190.

Thank you for the opportunity to testify.

Very truly yours,

\

Mervyﬁif}xGersgn - |

Matthew F. Kadish

MFK:m
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TAXBILLSERVICE

201 Merchant Streeq, Suite 901

TAX FOUNDATION

O F oA owe x Honolulu, Hawaii 96813  Tel 5364587

SUBJECT:
BILL NUMBER:

INTRODUCED BY:

ADMINISTRATION, Public disclosure of written opinions
HB 3190, HD-1

House Committee on Judiciary

BRIEF SUMMARY: Adds a new section to HRS chapter 231 to provide for

the disclosure of written opinions issued by the tax department.

Defines a "written opinion" as written communication to the taxpayer
that interprets and applies any provision of the tax law with respect
to a specific set of facts. Delineates that such opinions may not be
used or cited as precedent unless otherwise provided for by depart-
ment rules. Specifies that such written opinions do not include
letters covering the audit of a return or with respect to tax collec-
tions, or one of general information or a determination letter.

Specifies that before an opinion is made public, the department must
segregate any confidential information such as name, social security
number, trade secrets, etc., and must inform the taxpayer to whom the
opinion had been submitted that the department intends to make the
opinion public indicating the confidential information to be omitted.

Delineates the time period during which the taxpayer may object and
appeal to the circuit court or the office of information practices.
Requires the department to compile an annual index of opinions issued
during the preceding calendar year and specifies charges for copies
of the index and opinions. Allows the department to adopt rules.

EFFECTIVE DATE: Applies to dates after December 31, 1994

STAFF COMMENTS: This was an administration measure TAX-11 (1994) sub-

mitted by the department of taxation. For years, practitioners have
sought the release of department written opinions in hopes that those
written opinions would help them interpret the state tax laws.

On the other hand, prior administrations believed that the release of
such opinions would violate the confidentiality statute which is re-
quired by the federal government if the state is to share income tax
information with the Internal Revenue Service. The result has been
that those taxpayers who obtained written opinions were at an advan-
tage as they were given guidance by the department.

Those who struggled with the same portion of the law were at a dis-
advantage unless they too went through the lengthy and costly process
of securing a written opinion. This proposal would open up those
opinions so that all taxpayers would have the advantage of knowing
how the department has decided to interpret and apply the tax laws.
While this measure will greatly enhance the understanding of the law,
care should be exercised in refraining from mandating all determina-
tions or replies be made public as the department receives numerous
banal inquiries about Hawaii's tax law.
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TESTIMONY OF MICHAEL A. SHEA, MICHAEL J. O/MALLEY, LANT A.
JOHENSON, MIKI OKUMURA AND JEFFREY 8. PIPER

8.B. 2972 - RELATING TO THE PUBLIC DISCLOSURE OF
H.B. 3190 WRITTEN OPINIONS BY THE DEPARTMENT OF

(H.D. 1) TAXATION
This testimony is submitted on behalf of Michael

A. Shea, Michael J. O’Malley, Lant A. Johnson, Miki

Ookumura and Jeffrey S. Piper. We are attorneys with the

tax department of Goodsill Anderson Quinn & Stifel.

Although we are active with the Tax Committee of the

Chamber of Commerce, the Tax Foundation of Hawaii, the Tax

Section of the Hawaii State Bar Association, and the Tax
Section of the American Bar Association, this testimony is
not submitted on behalf of any organization, but based
upon our personal views and experience as tax
practitioners who regularly represent individuals and
businesses with respect to State tax matters and with
concerning disputes between taxpayers and the Department
of Taxation.

These bills provide that the Department of Taxa-

tion shall make public certain written opinions on State



tax matters, after deleting identifying information with
respect to the person or persons involved in the opinion.
Several provisions in the Hawaii Revised

Statutes require the confidentiality of certain tax infor-

mation and opinions. However, certain tax opinions that

express the views of the Department of Taxation on
substantive legal issues are extremely important to tax
practitioners and taxpayers in determining how to conduct
their affairs and in allowing them to deal fairly and
effectively with the Department of Taxation. These bills
would make these matters public and would thus protect the
rights of taxpayers and assist tax practitioners. Having
the rules made known would actually assist the taxpayers
in proper compliance, and could, therefore, in the long
run, ultimately benefit the Department of Taxation.

This measure does strike a balance. It allows
for the disclosure of certain substantive opinions, but
does not require the disclosure of every piece of
administrative paper work. Unduly expanding the
disclosure requirements could constitute a nuisance to the
Department of Taxation, thereby eroding efficiency,
without materially benefiting practitioners and taxpayers.

We think that these bills provide a reasonable balance

between the desirability of open disclosure of important



tax opinions and avoiding an unnecessary deluge of paper
work.

We support these bills in their current form.
After a few years of application and the establishment of
Tax Department administrative rules facilitating compli-

ance, disclosures could potentially be expanded or con-

tracted by future legislation. For the moment, however,

we believe that this draft strikes a reasonable balance.
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